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A review of oversight arrangements for Oranga Tamariki found that
strengthened oversight is needed

3  The Expert Advisory Panel which reviewed care and custody arrangements under Child,
Youth and Family recognised that Ministers were overly reliant on the word of agencies
providing services within the care and protection system. There was no trusted,
independent source of information on matters of compliance and system performance,

4 In 2017, the Government agreed to strengthen independent monitoring of the system,
Following the 2017 general election the Government agreed to continue this work and
extend it to also strengthen systemic advocacy and independent complaints handling
and investigations.

5 On 26 March 2019, Cabinet agreed to strengthen the system of inde t oversight
of the Oranga Tamariki system and children’s issues in three core -19-MI
0113 recommendation 4 refers].

« System level advocacy for all New Zealand children and ple, whi
continue to be undertaken by the Office of the Children/s Commissioner (O

« Oversight and investigation of complaints of matten ated to th ation of
the Oranga Tamariki Act 1989 and / or children<in the e State,
which (following subsequent approval by the Offices ¢ X ission) will

atia d obligations delivered

-@w ns. The Minister for

o 1 July 2019 to establish the

he Monitor permanently to
a new legislative framework is

the OCC, once a ro N i { 2
in place,
Each of the t rea g fferent responsible agency
Systemic level advocac
6 Thesys C | continue to be performed by the OCC. However,
. % greed-that th ernance of the OCC, currently a corporation sole with

+ Independent monitoring and ass
under the Oranga Tamariki Ack’19
Children appointed MSD the In
function and made an in- i

arra ts,.should be updated irrespective of Cabinet’s decision that
€ new indep itoring function should transfer to it, as intended in
nciple N-0687 recommendation 33 refers].

fecognition that it is no longer desirable for a single individual to be
ad scope of children’s issues, the Commissioner Sole model will be
a Children and Young People’s Commission.

and investigation of complaints

‘ "he Officers of Parliament Committee has agreed that the Ombudsman will conduct

the complaints and investigations function. The Ombudsman’s office is building
dedicated capability to enable them to conduct their activities in a child-centred way.

Independent monitoring

9 In March 2019, Cabinet made an in-principle decision for the independent monitoring
function to be transitioned to the OCC once it is established and a new legislative
framework is in place [CAB-19-MIN-0687 refers]. Cabinet will need to make a final
decision on the long-term home of the Monitor. MSD will provide you with further
advice on this in the coming weeks.

There are responsible and delegated Ministers

10 The Minister for Children is specified in the Children’s Commissioner Act 2003 as the
responsible Minister for the Office of the Children’s Commissioner. However, in
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11

12

Function

Advocacy

recognition of the conflicts that exist with this Minister also being responsible for
Oranga Tamariki, responsibility has been allocated by the Minister for Children to the
Minister for Social Development. We recommend you discuss the continuation of this
arrangement with the Minister for Children. Because this allocation is specific to
individual Ministers, a new allocation will need to be put in place if there is a desire
for this arrangement to continue.

In March 2019, Cabinet decided that MSD be appointed the independent monitor
from 1 July 2019 to establish the monitoring function, with the intent that it is
transferred to the OCC, once a robust monitoring function is established and a new
legislative framework is in place; [CAB-19-MIN-0113 recommendation 11 refers].

On 9 April 2019, the Minister for Children appointed MSD as the Monitor (from 1 July

under the National Care Standards (NCS) Regulations which the Mini
is responsible for, This arrangement will be in place until new arfa

or.Childre

i set

Responsible
Minister

Arrangements

5 otential conflict of

interest with Minister for
Children’s responsibility
for Oranga Tamariki

Minister for
Children

<

XX% ontin onsible for
o r

P

eﬂ\l‘y&\ ports.
¢ \é = -
Indepepdent ter for inister for Children is Under section 447A of the
maowitari hildre responsible for all aspects of the Oranga Tamariki Act 1989
Q’nonitor, including the appointment | the Minister for Children

@@X@

and performance of the monitor. has statutory
responsibility to appoint a
monitor that is
“independent of the

department.”

N

the Bill

@E\&pm

Minister for
Social
Development

Potential conflict of
interest with Minister for
Children’s responsibility
for Oranga Tamariki

The Minister for Social Development
continues to be responsible for the
development of the Qversight of
Oranga Tamariki Systems Bill.

There has been considerable interest and extensive engagement to

date

14 To support our engagement with Maori, MSD appointed a Kahui Group of respected,
senior Maori figures. We conducted 21 hui around New Zealand with a broad

spectrum of iwi and Maori individuals with a deep knowledge of and lived experience
in, the care system.

15 We have continued to work closely with the Kahui Group in the development of all
aspects of the Bill, but in particular to ensure the Crown’s commitment to the Treaty
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is provided for in a practical manner that recognises the context within which the
Ombudsman and monitor will be working.

16 The Oranga Tamariki system is wide-reaching, therefore, the development of the
legislation requires MSD to work closely with several key stakeholders, particularly
the OCC, the Office of the Ombudsman, the Independent Monitor (hosted by MSD
while it is being built and tested), Oranga Tamariki and Te Kawa Mataaho Public
Service Commission. We have also engaged with the Department of the Prime
Minister and Cabinet, Ministries of Health, Education and Justice at various points
throughout the development process.

17 We are currently working with the Parliamentary Counsel Office and stakeholders on
the draft legislation and aiming for introduction of the Bill in the first half of 2021,
with enactment in early 2022,

18 We are anticipating public interest in oversight arrangements as th ragresse
through the Select Committee process.
As Minister for Social Development, you agreed to divide the

functions into two separate Acts

19 MSD engaged with key stakeholders during drafti
Oversight Bill, with discussions focused on how.t
decisions. It became clear from consultati

retention of dedicated, separate legislati
Commission. In particular, this refle
People’s Commission is for all Ne

seeki

en and Young
juspthose engaged with
the Oranga Tamariki system.

from the Cabinet Social

s Commissioner Act 2003 and
monitoring and complaints
anges were noted.

dependent monitoring

d that there is some uncertainty about the
Oranga i System (and as a consequence, confusion about the

ing funetion).
%ged to provide clarity on the intended scope of monitoring.

t consideration when Cabinet comes to consider the
long-term home of the monitoring function (see further comment

below?.
23 \% ,agencies likely to be substantively affected by a modified scope have not
consulted on the implications for them and their sectors.

dertake consultation on the scope of monitoring in November 2020, with a view to
provide you with further advice by the end of 2020. We propose that this decision
then be included in a paper to Cabinet (along with other minor amendments), before
formal agency consultation on the Bill is undertaken.

Cabinet will need to make a decision on the Monitor's long-term
home

25 In March 2019 Cabinet agreed that:

. MSD be appointed the independent Monitor from 1 July 2019 to establish the
monitoring function, with the in-principle intent that it is transferred to the OCC
once a robust monitoring function is established and a new legislative framework
is in place [CAB-19-MIN-0113 recommendation 11 refers].

@ e propose to report to you shortly on this issue and are seeking approval to
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n Officials will report to the Minister for Social Development and other key
Ministers, including the Minister of Maori Development, the Minister for Whanau
Ora, and the Minister for State Services!?, in March 2021 on the plan,
timeframes, and readiness for the transfer of the monitoring function [CAB-19-
MIN-0113 recommendation 17 refers].

26 The immediate next step in terms of this work is for MSD to carry out consultation
with key stakeholders, to inform our advice to you by the end of 2020. We will report
to you shortly with more detail about the consultation we wish to undertake.

27 In keeping with Cabinet's directive, before making a decision on the long-term home
of the monitor, you will need to discuss options with the Minister for Children, the
Minister for the Public Service, Minister of Maori Development, the Minister for
Whanau Ora, and the Prime Minister as the Minister responsible for tt@ Povert

Y
Reduction portfolio.
28 Following your discussions and a decision, Cabinet approval w befo
we can begin work on a transfer plan for the Monitor to its -3 me.

Next steps

29 The next steps for the development of the Bill in

29,1 residual policy matters (to be decid
Development)

29.2 the long-term home of the M

29.3 formal agency consultati
Saocial Development, follo

30 We have recently compl ultation wit
immediate next step t furthér cons
long-term home o itoran i
report to you sh i red

tion with key stakeholders on the
the Oranga Tamariki System. We will
issues prior to consulting widely.

31 020 summarising technical amendments to

and seeking policy decisions.

32 j subsequent Cabinet approval, we will carry out formal

Ezz
@e . Principal Analyst, Child and Youth

Auth
R%ia e manager: Melissa Cathro, Policy Manager, Child and Youth

1 Now the Minister for the Public Service.
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To: Hon Carmel Sepuloni, Minister for Social Development ana@went &

%
Approval to consult on aspects of indepeq@t@%rsi h@

the Oranga Tamariki system

1  This report seeks your agreement to cons QP §

Purpose of the report

1.1 statutory definition of the ‘Orangs
in the Independent Oversight 9

1.2 long-term home of the independ

Executive summary

2 In 2019, Cabinet ma
independent ove t
scope of indepen t

tested by th ' f Soci
I

tained, in a footnote, a revised definition of the

paper
ik ;%??hich extended the scope of independent monitoring. MSD
. t given advice on extending the scope; the change to the
L) )

co i ng agencies, therefore, we consider it is necessary for Cabinet to
T onfirm the scope of monitoring. Table 1 proposes three options for the
e including:

@ 3.1 "the current scope agreed by Cabinet in March 2019;

.2 an extension to the current scope that would also see systems that directly
impact on children (eg health and education) more intensively monitored;

3.3 a further extension which would also see systems that indirectly impact on
children via directly impact on their family, (eg justice, immigration, social
housing, unemployment, etc) more intensively monitored,

4  Further, with the benefit of further work and consultation undertaken over the past
20 months, MSD considers it is now time for Cabinet to confirm where it would like
the long-term home of the independent monitor (the Monitor) to be. This paper
presents five institutional options for the long-term home of the Monitor including:

4.1 keeping the function within MSD;

4.2 transitioning the function to the Office of the Children’s Commission;

4.3 ftransition the function to the Education Review Office;

4.4 transitioning the function to the Health Quality and Safety Commission; or
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4.5 establishing a new entity.

5 The purpose of this report is to seek your agreement to targeted consultation with
interested and affected agencies, over November and early December 2020,
Consultation would be on the proposals for the definition of independent oversight
and proposals for institutional arrangements to provide the long-term home for the
independent monitor.

6  We will provide you with a further report following consultation recommending a
preferred approach to the scope for independent oversight and a preferred set of
institutional arrangements for the long-term home of the Monitor. This report will be
accompanied by a draft Cabinet paper, for Cabinet consideration in February/March
2021,

Recommended actions &
It is recommended that you: @

1 note there is a lack of clarity over the scope for independent rsight of t

Oranga Tamariki system

2 note the need to confirm a long-term home

bie 1 of(this report

R

@ @ / disagree
@ J

4  agreeto consul% iofs set le’2 of this report

% % @ disagree

we provide yo& urther advice, including recommendations for the
@ independ oversight, the long-term home of the Monitor and any

3 agree to consult on the options se

ning polic which require Cabinet consideration, in December 2020

@@ntion to confirm your decisions at Cabinet in February/March 2021
f

@‘ ()/\/— (3 /u Jzo

Melissa Cathro Date
Policy Manager, Child and Youth Policy
Ministry of Social Development

(5{(1( 2.0

Hon Carmel Sepuloni Date
Minister for Social Development and
Employment

Approval to consult on aspects of the independent oversight of the Oranga Tamariki system 2



Background

7  In March 2019, Cabinet agreed to high-level policy to underpin the strengthening of
independent oversight of the Oranga Tamariki system [CAB-19-MIN-0113 refers]. As
part of Cabinet’s considerations, they agreed that-

Over time the [monitoring function] could extend to cover intake, referral and
assessment, processes and monitoring the delivery of services within, and
outcomes achieved, by the Oranga Tamariki system, across their core operating
model. This could encompass monitoring, for example, the effectiveness of early
intervention practices, successful transition from care, Family Group Conferences,
and the State’s use of powers to remove children from their families.

... monitoring and assurance will also apply to other agencies provi ervices
(e.qg. health and education services). [CAB-19-MIN-0113 recom ion, 10
refers].

8 Atthe time, Cabinet also agreed that:
8.1 MSD be appointed the independent monitor from

11 refers],
8.2 Officials will report to the Minis other key
Ministers, including the Mini Develo Minister for Whanau
Ora, and the Minister for St [ h on the plan, timeframes,
and readiness for the fer i tion [CAB-19-MIN-0113
recommendation 1
9  Over the last 20 man hdas cond sive consultation with Maori,

including hoiding
Maori refere

nd working closely with our Kahui
holders to inform the policies that

key
oVEérs| of the Oranga Tamariki system.
this rep ith the matter of clarifying the scope of

onitoring. cond part of the report deals with the need to finalise
-term home of the Monitor.

e scope of independent monitoring

the Bill) [CAB-19-MIN-0687 refers]. The December 2019 paper
a footnote which stated:

early intervention, statutory care, protection, youth justice and transitions support
systems as outlined in the Oranga Tamariki Act 1989, but also other agency
services provided to children and young people under the Act (for example health,
education and disability services, including by NGOs). It also includes services

ovide hildren’s Agenci the core ulations of inter ranga
Tamariki as defined under the Children’s Act 2014, including children who have
early risk factors for future involvement in the statutory care, protection and youth
justice systems.

: term 'Oranga Tamariki system’is used in this paper to describe not only the

12 The unhighlighted portion of the above is consistent with Cabinet’s decisions in March
2019. The underlined aspect of the systems description was added in the December
2019 Cabinet paper. The extension of scope does not impact on the Ombudsman or
Children’s Commissioner given they already have a broad remit, however, the change
represents a significant extension in scope for the independent monitor. This
definition was not minuted and has not been confirmed by Cabinet; meaning the
original scope in the March 2019 Cabinet paper stands.
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13 The inclusion of the footnote has led to confusion as to the intended scope of
monitoring and set expectations, particularly with Oranga Tamariki, that the scope of
monitoring is now intended to be broader than what Cabinet originally agreed.

14 MSD considers Cabinet have not received adequate advice on the implications
associated with the extension in scope and should be re-engaged. Ensuring the scope
of monitoring is well understood and agreed will also be important when Cabinet
comes to consider institutional arrangements for where the monitoring function
should reside over the long-term.

The purpose of monitoring

15 The 2015 Expert Advisory Panel (EAP) report recommended greater oversight of New
Zealand's child protection system, including independent monitoring rovide
assurance to New Zealanders and Ministers that the care and protecti em is
meeting the needs of the most vulnerable children.

16 This was followed by the 2018 Sandi Beattie review that hi ted\th€ need
support “the evolution of the care and protection system-through.thé monito lwg
evaluation of its practices and the experiences of tho o either come&\n co
with it, or are placed in its care, or who work withipyi

17 Both gave direction to the government’s view©

provide assurance over, and support
and subsequently contribute to the i
their whanau who come into con

Proposals for the scope of m

18 In order to provide cla scope 0 , there are a range of factors to
consider. Options for ot mutualiy exclusive; the options
present a cholce hes to go in monitoring outcomes for
children who& eng e Oranga Tamariki system,

']'hﬁleﬁ;@s\@m s of inde dent-momtoﬁng

assessment, early intervention, intensive intervention,

i the cur @ Under this option monitoring focuses on Oranga
K Tamariki’s operating model - intake, referral and
@ care and youth justice, transition.
Monitoring also focuses on services provided by other
systems such as health and education, to the extent
they are provided to children or families who are

engaged with one of the services above.

Option 2: Option 1 + Under this option, monitoring would go further to focus
systems that provide on how systems such as education and health (as
services directly to children | systems that provide services directly to children and
and young people young people) are improving outcomes for the cohort of

children who are identified as being at risk of
engagement with the Oranga Tamariki system, For
example, how well these systems are identifying and
dealing with children who have risk factors - such as
those who may have suffered abuse, have behavioural
j issues or who have drug or alcohol addictions, etc.

Option 3: Option 1 and 2 + | Under Option 2, the focus is on those systems that
systems that provide provide services directly to children and young people.
services to family
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]
child or young person is directly impacted by the '
wellbeing of their wider family.

Under this option monitoring would focus on how
systems that provide services to families, such as
criminal justice, social housing, employment support,
immigration and other systems are improving outcomes
for the cohort of children and young people who are
identified as being at risk of engagement with the
Oranga Tamariki system. For example, children in
homes where drugs, alcohol or domestic violence,
unemployment, homelessness, poor quali%x«%/ogsing etc.

Implications of extending the scope of monitoring W
19 Any change to the current scope of monitoring will require ﬁ

QOption 3 is broader to recognise that the wellbeing of a
|

approach and additional resources,

20 The Monitor is currently monitoring regulation 69
Regulations (NCS). From the end of 2020 the M
the remaining NCS Regulations.

21 Once the Bill passes, the Monitor will corf
Tamariki system based on the curr
decided how quickly the Monitor wil
likely that monitoring will scale u
would require additional re i
in.

the Bill, however, it is
ion to the current scope
to how it would be phased

)

CI)
: @ e Education Review Office have
pact Of services delivered to children and their

is that, for the short to medium term, the scope of monitoring
e to focus on that agreed by Cabinet in March 2019 (option 1).

ecognise that contact with the Oranga Tamariki system is often a consequence of
illres in upstream systems to effectively identify and address risk factors for
@ hildren and families.

The Health and Education systems have monitoring functions within the Health and
Disability Commissioner, Mental Health Commission and Education Review Office,
however, we note that monitoring of children at risk of contact with the Oranga
Tamariki system is not a primary focus for these entities. We also note that
monitoring of children’s issues across the social sector is fragmented and
inconsistent.

27 We therefore recognise the value in monitoring how these upstream systems are
impacting on risk factors for children and families who may come into contact with
the Oranga Tamariki system. Subject to consultation, it may be appropriate to
consider extending the scope of monitoring to options 2 or 3 over the medium-long
term. Initial discussion with Oranga Tamariki officials suggests that option 2 or 3 may
be their preference. As noted above, this will be a significant undertaking.
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Confirming the long-term home of the Monitor

28 The policy intent and high-level functions for the Monitor were agreed by Cabinet in
2019 [CAB-19-MIN-0113 and CAB-19-MIN-0687 refer]. At that time Cabinet also
agreed that the function would be established and tested by MSD with an in-principal
decision for the function to transition to the Office of the Children’s Commissioner in
the future. We consider it is now time to confirm Cabinet’s intent for the long-term
home of the Monitor.

29 The policy intent is to provide Ministers with trusted advice on the performance of the
Oranga Tamariki system and to support systems participants to learn and improve
outcomes for tamariki and whanau.

(this will include assessing compliance, the nature and degree of ¢ ce and

identifying areas of high performance and areas for improvem quali
of care and assessing change in outcomes) of the Oranga T@ ystem (this
e

o

30 The main function of the Monitor is to undertake systems performan nitoring &

includes health, education, housing and justice providers, to't nt they
services to tamariki and whanau in contact with the Q a Tamariki system

31 The Monitor will also undertake reporting on co levant rs and
CE’s of departments subject of reports, do revie reguest fr Ministers

and CE of Oranga Tamariki, and undertake = 3 revi
sre firs % e have
ange of stakeholders. As a

32 Since the policy intent and high-level function
undertaken extensive engagement i z
consequence, we have develope nderstan e key elements
required for the Monitor to successfully di cha@ iofis and achieve the policy
y L L)

intent.

There are several key
monitoring function js

present in the entity that the

Maori, they believe it should maintain a degree of independence from
went, while still balancing the need to achieve policy objectives. There were
views that the governance of the entity also needs to reflect partnership with
aori where Maori have an input into the appointments process. Maori were also of

e view that should the monitoring function transfer to the OCC there be appropriate

firewalls in place between the advocacy and monitoring functions.

36 It is important to have a monitoring culture that is impartial and objective. We still
consider this is critical and have further refined the criteria to ensure this.

' For example, given the work underway within MSD to build the monitors capability, we no longer consider
capability to be a necessary criterion when determining where the Monitor function should reside.
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Criteria 1 - The location should have a focus on the interests, rights and wellbeing of children
and young people involved in the Oranga Tamariki system

37

38

It is important for the entity which ultimately receives the Monitor to understand and
have as a central focus, the interests, rights and wellbeing of children and young
people, particularly in the Oranga Tamariki system.

Placing the function with an entity that has a focus on priorities other than children
and young people would likely see the Monitor having to compete for resources and
support. The result would detract from the Monitor’s ability to develop the specialist
culture and capability required to effectively monitor the performance of the Oranga
Tamariki system and the outcomes being achieved for tamariki and whanau.

Criteria 2 — The entity must operate in an impartial and objective way to s rt
Ministers’ understanding and enable service providers to learn and imp

performance of the Oranga Tamariki system

39

40

41

45

Advice provided in 2018 was that the entity undertaking m
culture of impartial, objective monitoring. This reflects t
to be a trusted advisor to Ministers and service proyi e\fé 0s

ard it

changed.

It is important that the Monitor can
service providers in the Oranga
existing systems performance an

ariki system (advocacy, monitoring and
ilar responsibilities in supporting the rights,

be independent from Oranga Tamariki system but also be able
S to report to Ministers. Appropriately the advocacy and
ave a higher level of independence from Ministers and

ability to maintain the confidence of a diverse range of stakeholders
inisters, systems participants, Maori, child’s rights advocates and the general

Collaboration undertaken to develop the Bill, highlights the clear need for the Monitor
to be able to work effectively with key stakeholders. To do this, it will need to have
the trust and confidence of a diverse range of stakeholders.

These stakeholders include, but may not be limited to, Ministers, government
agencies including Oranga Tamariki, NGOs and individuals involved in the system, iwi
and Maori organisations who provide services or have a strong interest and are active
in the social services sector, child’s rights advocates and advocacy organisations and
the general public.

The Monitor’s reports need to be based on qualitative and quantitative information to
ensure the findings are evidence-based. This enables Oranga Tamariki and other
agencies providing services within the Oranga Tamariki system to respond effectively
and take the appropriate action without unnecessary recourse or undue delay. Such
reports and responses will evoke, public and other system participants trust and
confidence in the Monitor and the system.

Approval to consult on aspects of the independent oversight of the Oranga Tamariki system 7



Table 2 - Options for the long-term home of the independent monitc

Options

Advantages

Disadvantages

Option 1 - the
Monitor remains in
the Ministry of
Social
Development

The most cost-effective
option as it requires no
transfer funding. May be
able to realise some
economies of scale through
sharing back office costs
with other MSD functions

MSD is part of the system
being monitored (perceived
or real conflict of interest)
Child focussed - is not
specifically focused on the
interests, rights and
wellbeing of children and
young people

Privacy Commissioner has
also raised concerns).
There are other competing
interests for resources and
supports that may hinder
the Monitor

Mﬁng arrangement as an

The work of the Monitor is
very different from the
work of HSQC

Health services are
included in the Qranga
Tamariki system (perceived
or real conflict of interest)
Not specifically focused on
the interests, rights and
wellbeing of children and
young people

on\3>— the

or transfers
the Office of the
Children’s
Commission (OCC)

Consistent with Cabinet's
in-principle decision

Child focussed - is focused
on the interests, rights and
wellbeing of children and
young people, including
those in the care and
protection system

Has indicated an interest in
taking on the Monitor
function, and would like to
be involved with co-
constructing the function
within their organisation
Combining the Monitor and
the Advocacy functions into

May be too independent of
government to achieve the
policy intent

There is a risk that their
responsibilities to
advocating for children and
young people will conflict
with their need to be
impartial and objective
when performing the
monitoring function

Given their strong
advocacy culture and
approach are likely to hold
the confidence of some
systems participants (eg
the public) but potentially
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one agency would be more
cost effective than Option 5
Could provide a platform
for extending social sector
monitoring of outcomes for
children and young people
(as defined within the
jurisdiction of the
Commission) more broadly
in the future (eg health,
education, criminal justice,
etc)

Proven to be objective and
impartial.

will not have the
confidence of others.

Option 4 - The .
Monitor transfers
to the Education
Review Office

Has a responsibility to
monitor and review all
institutions, owned or
operated by the Crown,
which provide educational <
services, including entitie
that work in the care
youth justice area
Track record i
their ability\to
Their indep

ive

«@ <§
)

May 0
g t and
com the tr 30

sonfidence of saome
j’b ri
. i and
, system
o

Office of the

d on remaining a
government department
moving forward despite
recommendations from the
Tomorrow'’s Schools report
Not specifically focused on
the interests, rights and
wellbeing of children and
young people

an opportunity to

create a location for the
v hitor that could:

determine the new entities
institutional arrangement to
best balance the diverse
interests of stakeholders

establish a dedicated focus
on the interests, rights, and
wellbeing of children and

young people specifically in
the care or custody system

continue the development
of an operational culture
that is impartial and
objective, rather than
attempting to integrate the
culture currently being
developed within the
Monitor into an existing
organisation

Would provide the
opportunity to extend

The least cost-effective
option as it will require
addition capital to establish
new facilities, on top of the
transition funding as
required by options 2,3 and
4 (however some
economies of scale could
be achieved through
continued sharing of back
office costs with MSD in the
way that OCC and SWA do
currently).

Depending on the form
may not be sufficiently
independent from Govt for
Maori groups
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monitoring into other social '
sectors in the future

MSD’s initial view is that an Autonomous Crown Entity is the institutional forms most likely
to provide for the characteristics to enable successful, trusted monitoring of the Oranga
Tamariki system

46 In March 2019, Cabinet agreed in-principle that the monitoring function would be
transferred to the Office of the Children’s Commissioner (OCC) once established by
MSD. The March 2019 Cabinet paper noted that the OCC was chosen as it would
deliver a focus on children and young people that are part of the Oranga Tamariki
systern, drawing on the OCC's established experience and expertise in engagement
with children and whanau [CAB-19-MIN-0113].

47 At the time, Ministers were considering the option of the function t ition to the
Education Review Office, however, at the same time as the deci en, t
interim report into Tomorrow’s Schools was released.

48 It was also acknowledged that there were a number of secial s r reviews a
other developments underway that could generate pnitoring requirements and
that if a decision on where monitoring is transferr is made at a la ate,'hew

specialised social sector monitor could be ’ AB-19- -

49 Striking the right balance between th ito d 0 Ministers and
the sector, and the monitor as an i i unduly influenced by
Ministers or the sector, has bee i ; JECRSS of monitoring. The
choice of institutional form i is regard

50 For example, if a form )
Crown Agent is chos ori are likely to consider the

3 y ose trust and confidence in the

monitor is not suffici i

Monitor's finding ly,

may be seen ipisters as emoved, which may lead Ministers to

undervalue t i or@ though we note that the Commerce Commission

and th missio usted advisors to Ministers, are Independent

Cr t
51
ntit
s the
oosupport final decisions and next steps

Consul @
52 % arify the scope of independent monitoring, we consider consultation with
a t
h

uld. the scope of monitoring be extended to option 2 or 3, a
: only feasible option to enable stable, long-term monitoring

ed agencies would be appropriate prior to providing our advice and determining
option to take to Cabinet. Consultation would occur with:

@ 2.1 children’s agencies specified in the Children’s Act 20142
52.2 the Children’s Commissioner;
52,3 the Health and Disability Commissioner and the Mental Health Commission;
52.4 the Ombudsman;

2 The Ministry of Justice, the Ministry of Education, School Boards of trustees, the Chief Education
Reviewer, the Ministry of Health, District Health Boards, Oranga Tamariki, approved providers of
care and/or custody, New Zealand Police, Ministry of Social Development. (In the case of school
boards of trustees, we will consult with the New Zealand School Trustees Association and in the
case of District Health Boards new will consult with the Ministry of Health.)

Approval to consult on aspects of the independent oversight of the Oranga Tamariki system 10



53

54

File ref: REP/20/11/1068

Author: Out of scope ' Principa

52.5 the Ministries of Housing and Urban Development (ie social housing) and
Business, Innovation and Employment (ie immigration);

52.6 Te Puni Kokiri and Te Arawhiti.

We also propose consultation on institutional arrangements for the long-term home
of the Monitor with:

53.1the Public Services Commission;

53.2 the Department of Prime Minister and Cabinet;
53.3 Oranga Tamariki;

53.4 the Office of the Children’s Commissioner;

53.5 the Education Review Office;

53.6 Te Puni Kokiri and Te Arawhiti;

53.7 the Ministries of Justice, Education, and Health.

Consultation on both the scope of monitoring and long
would be undertaken over the course of Novembe
to a report being provided on the outcome of c
December 2020. Decisions on these issues fu 5
planned for February/March 2021, a draft.Cab

consideration in December along with on the

A or, Policy @
Lhird, Ma
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MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATU WHAKAHIATO ORA

Meeting

Date: 23 November 2020 Security Level: IN CONFIDENCE

For: Hon Carmel Sepuloni, Minister for Social Develop d
Employment @

File Reference: REP/20/11/1113

Meeting with Minister Davis @ @ “
Meeting/visit 8am, Tuesday 24 Nov ‘ @

details

Expected Hon Kelvin Da r for

attendees

Purpose of i sed legislation to strengthen

he Oranga Tamariki System (the

meeting/visit 4
sues more generally.

Is have recently provided you with update briefings on the
egislation to strengthen the independent oversight of the Oranga

amariki system, the status of the Monitor and the Children’s
X Convention work programme.
nda for

1. Strengthening independent oversight of the Oranga

ssion Tamariki system
'th the A. Update on legislation development
Minister for
children e Work is underway to improve independent oversight of the

System in three core areas; advocacy, complaints handling and
investigation, and independent monitoring. We are making
progress on the Children and Young People’s Commission and
Oversight of the Oranga Tamariki System Bill (the Bill).

e Development of the policy that underpins the independent
oversight of the System and children’s issues has been
controversial and complex. We have engaged extensively with
Maori1 and affected agencies over the past 20 months.

1 Through 21 hui, a Kahui group and a technical Maori lawyers group.
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e We are carrying out further consultation with key stakeholders
on the long-term home of the Monitor and definition of the
“Oranga Tamariki system.”

e MSD officials will report back to you on the long-term home of
the Monitor and residual policy matters by the end of 2020 with
the view of going to Cabinet for clarification on outstanding
policy matters in February/March 2021.

¢ We anticipate introducing the Bill in the first half of 2021.

B. Update on the development of the Independent Children’s Monitor
since its establishment in July 2019

e The establishment of the Monitor is one of th

Oranga Tamariki Act 1989 and
Standards (NCS) Regulation

e The Monitor is presently focused
Standards Regulati )
Regulations fr f

e The Execut@ rof th

been formally \delegated
inister for Social Development and

DOTCS €
me , ment of the Monitor, and reports to the
ster ildren-on agencies’2 compliance with the NCS.
Th i consulted widely and developed its operating
mo tcomes framework since its establishment in July

2019, unctions are being developed over time in a three-
@ hased approach (more in detail in Appendix Two).

e Administrative responsibility for the Children’s Commissioner was
transferred to you to avoid potential conflicts of interest with the
Minister for Children’s responsibility for Oranga Tamariki. These
delegations include responsibility for appointing the

Commissioner, the budget of the Office of the Children’s

@ Commissioner and oversight of reporting.

e This delegation is specific to individual Ministers. A new
delegation will need to be put in place if there is a desire for this
arrangement to continue. More detail on the other arrangements
for the System are set out in Appendix One.

e The mechanism for this arrangement is a letter from Minister for
Children to Minister for Social Development and Employment.

2. Arrangements for the responsible minister for the
Children’s Convention work programme need to be revisited

2 The four agencies are Oranga Tamariki, Barnardos, Open Home Foundation and Dingwall Trust.



e While MSD is the lead agency for the Children’s Convention work
programme, you allocated responsibility of the work programme
to the Minister for Children in 2017. This arrangement is
separate to the oversight arrangement mentioned above.

e Officials recommend you discuss with the Minister for Children
whether you would like this arrangement to continue.

e The responsible Minister for this work programme will receive
advice relating to the Children’s Convention, including initial
advice on the Labour Party Manifesto commitments to ratify the
Optional Protocol on a Communications Procedure and to
withdraw reservations to the Convention by the end of 2020.

Next steps Based on your discussion at this meeting, by the end of 2020, MSD
will provide advice to the relevant responsible Ministers on:

e the long-term home of the Monitor

e residual policy matters relating to the Oversight of the Oranga
Tamariki System Bill, with a view of going to Cabinet for
clarification in February/March 2021

Author: Outofscope  Graduate Policy Analyst, Child and Youth Policy
Responsible manager: Melissa Cathro, Policy Manager, Child and Youth Policy



Appendix One — Ministerial Responsibility for Oversight of the
Oranga Tamariki System

Function Responsible Arrangements Rationale Action
Minister required
Office of the Minister for Allocated Potential To continue
Children’s Children responsibility for conflict of with the
Commissioner administrative interest with | current
oversight (eg the Minister | arrangement,
appointments, for Children’s | a n
output responsibility tion
agreements, for Oranga
appropriations Tamariki > m >
management) to h inister
the Minister for r Child g
Social

Development and
Employment.

G
MX

Independent | Minister f r No further
Children’s Childr < ection 447A | action is
Monitor espop of the needed for

aspec S Oranga this
i i Tamariki Act | arrangement
S% t ppointment 1989 the to continue.
Q erformance Minister for

§ he Monitor. Children has
> statutory

v responsibility
v MSD has been to appoint a

appointed the monitor that
> Monitor. is
“independent
X of the
department.”
\g{evelopment Minister for The Minister for Potential No further
the Social Social conflict of action is
Oversight Bill | Development | Development and | interest with | needed for
and Employment the Minister | this
Employment | continues to be for Children’s | arrangement
responsible for responsibility | to continue.

the development for Oranga
of the Oversight Tamariki.
of Oranga
Tamariki Systems
Bill.




Appendix Two — The
Develop its Function

The Monitor’s function

The Monitor's
function is solely
focused on
regulations 69 and
85 of the NCS
Regulations.

Monitor’s Three-Phased Approach to

Status

Recently completed.

The Monitor has produced two reports under Phase
1 and has just completed its third report. This
third report provides an overview of 12 months of
data from 1 July 2019 to 30 June 2020 and
completes Phase One of the Monitor’s 4nitj
monitoring programme.

The Monitor’s
function is focused
on all aspects of
the NCS
Regulations.

N
Commences from 31 Dec@%r 2&2%
Since September 202 Monitor has increa >

the size of the Op ahea

Phase Two monit Ip th =>'7'T

@ e the new legislation to strengthen the
versight system is passed (the Bill is anticipated

to be introduced in the first half of 2021).




MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATD WHAKAHIATO ORA

Report

Date: 17 December 2020 Security Level: IN @ @ >
V

To: Hon Carmel Sepuloni, Minister for Social D?v(é?}:men nd Erggloy
Tamariki System: Progress up% :
consideration and decision @

t of th
K our
Purpose of the report @
1  The purpose of this reportis to:
gagement tha ry of Social Development (MSD)
. s% cluding remaining areas of difference

Strengthening Independent Oversigt

1.1 update you on
has undert
on policy m

matters required to progress the draft Children
" and Oversight of Oranga Tamariki System Bill

1.2 seekyol
a 19 pfe
( il
@v you oR the remaining issues that require further work

t
ek you o take these matters to the Cabinet Social Wellbeing
Co

@ March 2021.
Executi u ary
ch 2019, Cabinet agreed independent oversight of the Oranga Tamariki
m

and children’s issues should be strengthened in three core areas:

2
1 System-level advocacy for all New Zealand children and young people.
2.2 Oversight and investigation of complaints.
2.3 Independent monitoring and assurance [CAB-19-MIN-0113 refers].

3 On 16 December 2019, Cabinet made further policy decisions to assist with the
drafting of the Bill [CAB-19-MIN-0687 refers].

4  On 27 July 2020, you took an oral item to Cabinet to rescind the decision to repeal
the Children’s Commissioner Act 2003, and to re-establish the Children’s
Commissioner as the Children and Young People’s Commission (the Commission) and
relevant provisions in a new Act [CAB-20-MIN-0352].

5 Since then, we have focused on how best to implement this decision and there has
been further work undertaken to separate out the Commission provisions from the

' The Children’s Commission will be renamed the Children and Young People’s Commission on enactment of the
Bill
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oversight provisions of the Bill. This split has made us reconsider the common
provisions such as the principles, duties and powers for the Ombudsman, the
Independent Children’s Meonitor (the Monitor), and the Commission.

6 MSD has also been working closely with key agencies? on the refinement of the
legislative proposals, and consulting with a wider set of agencies on the issue of the
scope of monitoring and long-term home of the Monitor. Part 1 of this report
describes our work to date, including the results of our engagement.

7 While remaining within the policy intent, details of some policy proposals have been
refined and further decisions are now required. Part 2 of this report details where
decisions are required or where, due to feedback from stakeholders, confirmation of
policy decisions would assist us in drafting the Bill. These areas include:

° Amendments to the principles.

= Interaction of the Bill with the Ombudsmen Act. &

° The scope of monitoring. &D @
om th

L] Removal of provision of an independent reviewer f

Act.

ranga Ta
° System investigations/inquiries and acce yrnation @
] Governance of the Commission, @
f a arate companion

8  Advice on the long-term home of the
report (REP/20/11/1158 refers).

9  Due to the high level of complexi
stakeholders on the detail Tiri
area are fundamental t
practice. Part 3 of t

ofk through with

rif provision, Decisions in this
ght system will operate in

this issue.

s in paragraph 7, it would be prudent
Wellbeing Committee (SWC). We

10 Given the signifi
for them to be

vernance arrangements for the Commission
ecommend that these items are also considered by SWC.

eframe for introducing the Bill in the first half of 2021 is
1. A summary of engagement, and remaining areas of
matters is attached as Appendix 2.

- engagement to date

@note that since the 27 July 2020 Cabinet decision to review and refresh the Children’s

Commissioner Act 2003 rather than repeal it; MSD has been working closely with key
agencies to separate the draft legislation into two separate parts, to be split into two
Bills following Select Committee [CAB-20-MIN-0352 refers].

Part 2 — decisions required to assist drafting of the Bill

2 note that following further work since Cabinet decisions in March and December 2019,
some policy proposals have been refined and now require further decisions to assist
with drafting the Bill

3 note that in December 2019 Cabinet authorised the Minister for Social Development,
in consultation with other Ministers as appropriate, to:

2 Key agencies in this paper means Oranga Tamariki, the Ombudsman, the Office of the Children’s Commissioner
and Monitor.

Strengthening Independent Oversight of the Oranga Tamariki System — progress update and advice for your
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Removal of the independent reviewer for complaints from the Oranga Tamariki Act

16 note the Oranga Tamariki Act 1989 provides for the Minister responsible for the Act to
appoint a person or organisation that is independent from the department to review
outcomes of complaints

17 note the Ombudsman’s role under the Bill and the Ombudsmen Act will make
provision for an independent reviewer under the Oranga Tamariki Act 1989 redundant

18 agree, in consultation with the Minister for Children, that the Oranga Tamariki Act
1989 be amended to remove provision for an independent reviewer P

19 note that under the Oranga Tamariki Act a complainant is required
levels of the complaints process (i.e. site, Oranga Tamariki, Om
may go to court

20 note agencies agree that this is an unnecessary constrain
should not be retained

21 agree that a complainant should not be required o'he
through the Ombudsman'’s process before they ma

System inquiries and information

nction in relation to
oung people under the

22 note the Children’'s Commissioner
investigating decisions in re
Oranga Tamariki Act 198

23 note that on 25 March F inet agree ommend to the Officers of

Parliament Commi att an be appointed to carry out the
complaints oversig investigations ction for the Oranga Tamariki Act by 31

December 202

ducation, immigration, justice) are already
in addition to the Ombudsman providing an
ism for these systems

ing to individuals

te that this power is consistent with the Children’s Commissioner’s existing powers
en conducting an investigation

agree to seek Cabinet agreement to enable the Commission to require the provision of
information, including personal information about individuals, from agencies for the
purpose of supporting their function of general inquiry into systemic issues relating to
children and young people

@ / disagree
Governance - Children and Young People’s Commission

29 note in December 2019, Cabinet made decisions on governance of the Commission,
which included agreeing that the governance arrangements should be a board of two
to six members, appointed by the Governor-General, and collectively possessing a
range of relevant skills and attributes including experience of the care system, wider
understanding of children’s issues, understanding of te ao Maori and management
skills [CAB-19-MIN-0687 recommendation 34 refers]

Strengthening Independent Oversight of the Oranga Tamariki System - progress update and advice for your
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30 note in March 2020, you made further policy decisions about the governance
arrangements for the Commission, including making a decision that the minimum size
of the board be increased from two to three members

31 note this amendment needs to go to the Cabinet Social Wellbeing Committee for
approval, and we will include this in the draft Cabinet paper along with the other
governance decisions you have agreed to [REP/20/3/266 refers]

32 note that following further consultation with key agencies, we consider some of the
competencies of the board you agreed to in March are too detailed and may be difficult
to implement in practice

33 agree that the capabilities you agreed to in March 2020 and set out in paragraph 71
of this report be replaced with the provision that, in addition to the norm

34 note the appointments process you have also agreed to, whi ravit or Maori
involvement in selecting individuals for the Minister’s consideration, ‘wi i

occur

Further work - how the oversight bodies’ commitmen

articulated in legislation

35 note on 25 March 2019, Cabinet agreed t
relationship with Maori, and the need for t
rate of Maori children in the Oranga
duties on parties who have designate
MIN-0113 paragraph 35 refers]

e the Crown'’s

ansive to the high
e.provision of specific
n the Bill [CAB-19-

duties (to be further d
practical commitme

37 note Cabinet also

\ es and iwi and Maori organisations will

AB=19-MIN-0687]
rough the detail of how to recognise the

aitangi [Parts 1 (Oversight) and 7 (Children and

e Bill] and an update is provided in paragraphs 81 -

i % i with further advice and seek decisions on these matters by
reja

40 ditional requirements for the Commission, in terms of the

not
I rangement, that give effect to te Tiriti partnership set out in paragraphs
4 ofthis report
ansideration by Cabinet Social Wellbeing Committee
note that given the nature of some of the more detailed work that has been
undertaken since 25 March and 16 December 2019 Cabinet approvals, we recommend
having the items outlined in this report considered by Cabinet Social Wellbeing

Committee before finalising the draft Bill

42 note that MSD will prepare a draft Cabinet paper on the matters outlined in this report
for Cabinet Social Wellbeing Committee

Timeframes for introducing the Bill

43 note that to meet an introduction date of mid-2021, Cabinet decisions will be required
by March 2021 at the latest

44 note we have instructed the Parliamentary Counsel Office to draft the Bill on the basis
of these decisions

Strengthening Independent Oversight of the Oranga Tamariki System - proaress update and advice for your
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45 agree to meet with officials to discuss the contents of this report and the timeline for
introducing the Bill

e

@/ disagree

46 agree to forward this report to the Ministers for Children, Maori Development, Whanau
Ora, and Public Services, and the Minister of Justice.

agree / disagree

YU T RO )%
e W@i\
VB

ni o Date | !

Deth nd
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Background

Context

13 1In August 2017, in recognition of the historical systemic failings in New Zealand's
care and youth justice system and a desire to improve outcomes for children, young
people and whanau who come into contact with that system, the Cabinet Social Policy
Committee (SOC) agreed to a review. The review focused on the independent
monitoring, complaints review, investigation and advocacy functions for the new
vulnerable children’s system be led by MSD with support from SSC (Public Service
Commission / PSC). [SOC-17-MIN-0115 refers]

14 In March 2018, SWC:

14.1 agreed to a targeted consultation process to test preliminary w identifying
overlaps and gaps in current independent oversight arrange

Oranga Tamariki system and children’s issues, and pote
the independent oversight model

15 From May 2018 to August 2018, an independent

service providers, other service delivery N
caregivers and others involved with the

she provided her post-consultation repof ' i ~
consensus on the need to streng 'ln§| ek support improvements
eqple ¢ i A 1

16 The Review highlighted

strengthens the resili
trust and confide

children and young people from their whanau or to
secure residences) and the State has specific responsibilities

e establishment of the Royal Commission of Inquiry into the
dividuals in State care (from 1950 - 1999) highlights the need to
) State care and ensure that abuse in care is less likely, and dealt
ively, for children and young people today.

March 2019, Cabinet agreed to strengthen the system of independent
versight of the Oranga Tamariki system and children’s issues in three core areas:

18.1 system-level advocacy for all New Zealand children and young people, which
will continue to be undertaken by the Commission

18.2 oversight and investigation of complaints of matters related to the application of
the Oranga Tamariki Act 1989 and/or children in the care or custody of the
State, which will be undertaken by the Office of the Ombudsman

18.3 independent monitoring and assurance of the operations and obligations
delivered under the Oranga Tamariki Act and associated regulations. The
Ministry for Social Development (MSD) was appointed the independent monitor
from 1 July 2019 to establish the monitoring function, with the intent that it is
transferred to the Commission once a robust monitoring function is established
and a new legislative framework is in place [CAB-19-MIN-0113 refers].

19 To bring together in one place the respective roles, responsibilities and powers of the
oversight bodies, Cabinet agreed to new primary legislation provisionally titled the

Strengthening Independent Oversight of the Oranga Tamariki System — progress update and advice for your
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Independent Oversight (Oranga Tamariki and Children’s Issues) Bill [CAB-19-MIN-
0113 refers], now provisionally titled the Children and Young People’s Commission
and Oversight of Oranga Tamariki System Bill (the Bill).

20 In December 2019, Cabinet authorised the Minister for Social Development, in
consultation with other Ministers as appropriate, to:

20.1 make decisions on related policy matters or determine additional policy matters
to enable the progress of legislative drafting in order to finalise the Bill

20.2 make any decisions on minor and technical matters required to finalise the Bill
[CAB-19-MIN-0687 recommendations 46 and 47 refer].

21 Cabinet made further decisions in December 2019. In July 2020, Cabineé rescinded

the decision to repeal the Children’s Commissioner Act 2003, and ins greed that
the Children’s Commissioner Act 2003 should be reviewed and refr B-19-
MIN-0687 and CAB-20-MIN-0352 refer].
Part 1 - Engagement to date
22 Since Cabinet decisions in March 2019, MSD ha ranga
Tamariki, the Office of the Ombudsman, the Inc ’ (the
Monitor), and the Office of the Children’s CG g \ ) the draft Bill.
23 Recent consultation has:
23.1 extended to include consultatio i ementi
23.2 supported MSD to fu fle

the oversight syste

23.3 helped MSD refi
by Cabinet j

ire decisions<to assist drafting, the policy intent has remained
ivén e % akeholders the opportunity to input into this work
as a group i g- a series of workshops. Whilst we have not always

e process of engagement has enabled MSD and all key stakeholders to
ing.of each other’s perspectives and supported strong
in turn enabled robust and constructive discussions.

ed in Appendix 2.
of consultation on the long-term home of the Monitor and MSD’s advice
t

aimed in a separate companion briefing.

2 - Some Cabinet decisions are now required to assist with the
ing of the independent oversight Bill

27 This section details where further work has clarified that decisions are required, or
where, due to feedback from stakeholders, confirmation of policy decisions would
assist us in drafting the Bill. These areas include:

L] principles to guide the oversight functions of the Monitor and Complaints
functions

B interaction of the Bill with the Ombudsmen Act

= the scope of monitoring

® removal of provision of an independent reviewer from the Oranga Tamariki Act
® system investigations/inquiries and access to information

° governance of the Children’s Commission.

Strengthening Independent Oversight of the Oranga Tamariki System - progress update and advice for your
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Amendments to the principles

28 In March 2019, Cabinet considered principles that will guide the operation of
oversight bodies. Following recent conversations with the Ombudsman’s Office, it is
apparent that these will be particularly important for the complaints and investigation
functions and are, therefore, worthy of further attention and refinement.

29 Following extensive consultation with stakeholders and the Kahui Group, we have
arrived at the following principles, which we recommend are considered by Cabinet.

A person who performs a function or duty or exercises a power under this Act must
have regard to:
(a) the wellbeing, interests and voices of children, young people and their
families and whanau;
(b) the need to respect and uphold the rights of children and ¥o ple in << 3
New Zealand law (including their rights in New Zealand law thkat are

Persons with Disabilities);
(c) the importance of relationships and connectio
people with their families, whanau, hapd, iwi,

requirements to give assurance tha
protected from harm. These require
a) gaining consent from a ¢hild,

b) developing and madint

®

dtheir families will be

c) developing

31 However, th

Ombud n
Ombu Act 1975. Instead-the Ombudsman’s investigations will only be subject

to the pu and te Tiritihduties, and guided by the principles, in the Bill.
dsman’ ice-has expressed the view that they consider being subject to
inimum re e ts would constrain their use of powers under the
ing an investigation.?

being required to gain consent from a child or young person prior to
ould constrain the Ombudsman'’s current power to, for example,
before him and examine on oath any complainant”.

oes not consider that being required to promulgate and operate under
formation management rules or to promulgate and operate under a Code of Ethics
necessarily constrains the Ombudsman’s powers under the Ombudsmen Act.

35 However, we note that the Ombudsman has given assurances that critical operating
policies, such as their trauma-based approach to handling complaints and conducting
investigations involving children and young people, will be published on the
Ombudsman’s website. While this does not provide a strong assurance that these
practices will necessarily endure, we are comfortable that, for the time being, the
minimum requirements provided for in the Bill need not apply.

The scope of monitoring

36 In March 2019, Cabinet agreed to high-level policy to underpin the strengthening of
independent oversight of the Oranga Tamariki system [CAB-19-MIN-0113 refers]. As

part of Cabinet’s considerations, they agreed that:

3 Under the Ombudsmen Act 1975, the Ombudsman has the powers of a Commission of Inquiry.
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...the independent monitoring function should initially focus on monitoring
compliance with the National Care Standards Regulations, but should not be
limited to these areas

Over time the [monitoring function] could extend to cover intake, referral and
assessment, processes and monitoring the delivery of services within, and
outcomes achieved by, the Oranga Tamariki system, across their core operating
model. This could encompass monitoring, for example, the effectiveness of early
intervention practices, successful transition from care, Family Group Conferences,
and the State’s use of powers to remove children from their families.

... monitaring and assurance will also apply to other agencies providing services
(e.g. health and education services). [CAB-19-MIN-0113 recommendation 10
refers].

37 1In December 2019, Cabinet gave further consideration to a range ﬁx. Cy 1
relating to the development of the Bill [CAB-19-MIN-0687 ref he\Dec
2019 paper contained a footnote, which stated:

h ge represents a significant extension
eFmtron was not minuted and has not

already havea b
in scope for i

have adequate advice on the implications associated with
e have done further work with stakeholders.

Advisory Panel (EAP) report recommended greater oversight of New
I d protection system, including independent monitoring to provide
rance to Ministers and New Zealanders that the care and protection system is

g the needs of the most vulnerable children.

is was followed by the 2018 Sandi Beattie review that highlighted the need to
support “the evolution of the care and protection system through the monitoring and
evaluation of its practices and the experiences of those who either come in contact
with it, or are placed in its care, or who work within it".

43 Both gave direction to the Government’s view of independent monitoring in the March
2019 and December 2019 Cabinet papers. The policy intent and high-level functions
for the Monitor were agreed by Cabinet in 2019 [CAB-19-MIN-0113 and CAB-19-MIN-
0687 refer].

44 The policy intent of monitoring is to support the improvement in outcomes for
children, young people and their whanau by providing decision makers, ie Ministers
and systems participants, with trusted advice (ie findings on what is working, what is
not and why) on the performance of the Oranga Tamariki system. Monitoring will
support decision makers to make informed decisions regarding policy settings,
service mix and quality and practice, that improve outcomes for children, young
people and whanau.
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Proposals for the scope of monitoring

45 Following your agreement [REP/20/11/1068 refers] we have consulted on the scope
of monitoring. Consultation has shown broad support, including from DPMC, for the
scope of monitoring to continue to focus on that agreed by Cabinet in March 2019.

46 This would see monitoring focus on compliance with the Oranga Tamariki Act and
regulations and standards made under that Act, it would also assess services and
practice and changes in outcomes for tamariki.

47 The scope would capture intake assessment and referral, early support, intensive
response, care and youth justice and transition.

48 We continue to work with the Independent Children’s Monitor, Oranga Tamariki and

other stakeholders on the boundary of monitoring in regard to early @

49 We understand that Oranga Tamariki recommends that monitoring rvic &
provided to children, young people and their whanau in othe §%§§§ It

Oranga Tamarik

This is due to the substantive impact these services have on whether childre s

as h
and education, where there is a risk of coming into contact

young people require Oranga Tamariki intervention.

50 Consultation with other agencies noted support CK itori r, there
was broad agreement that turning the Moniter-in sactar ‘uber-
monitor’ was not the right approach. To g -@ a result in the
creation of an unwieldy agency and would\a SQwse 1e-eéxisting roles of

fectively monitor the

51 nitoring reflect the March 2019

esachieved by, the Oranga Tamariki
ildren and young people who are receiving

have been identified as having early risk factors

ment i y care, protection and youth justice systems
ga Tamari 89.

un
%mw‘io r an independent reviewer from the Oranga Tamariki Act

iki Act 1989 (the OT Act) provides for the responsible Minister to
o appoint an independent reviewer whose role is to review
e by Oranga Tamariki's internal complaints handling mechanism.

5 guent to the passing of the OT Act, the work to strengthen independent
ersight of the Oranga Tamariki system has led to the positioning of the
mbudsman as the independent review mechanism for complaints and investigations
ithin the wider system. In doing so, the need for the Minister to appoint an
independent reviewer under the OT Act has become redundant, i.e. were the Minister
to now appoint an independent reviewer under the OT Act this individual or

organisation would duplicate the role Cabinet has agreed for the Ombudsman.

54 The OT Act also requires a complainant to first take their complaint through the
independent reviewer, before they can take a matter to court. In removing provision
for the independent reviewer from the OT Act we do not propose to provide for a
complainant to have to take their complaint through the Ombudsman’s process
before they may go to court. MSD, the Ombudsman, Oranga Tamariki, and the OCC
all agree that this is an unnecessary constraint on an individual’s liberty.

55 We consider that, so long as the Ombudsman’s processes are visible and user
friendly, complainants are likely to utilise the Ombudsman’s process before going to
court.

System inquiries, facilitating resolution to individual issues and access to information
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56 On 25 March 2019, Cabinet agreed to recommend to the Officers of Parliament
Committee (OPC) that the Ombudsman be appointed to carry out the complaints
oversight and investigations function for the Oranga Tamariki system on or by 31
December 2020. Amendments to the Children’s Commissioner Act will formally
remove the Children’s Commissioner’s role in handling individual complaints, as this
will no longer be necessary, and focus the Commissioner as a ‘systemic advocate’.

57 1In December 2019, Cabinet further agreed that, to support the Commissioner to
discharge their functions, the Commissioner should have the power to require the
provision of information, other than identifiable personal information, without the
need to initiate a formal investigation.

58 Following consultation with the OCC further consideration has been given to the need

for access to personal identifiable information. Consequently, we no ider that
the Commission may require access to this information for the pur ischargin

their specific function relating to inquiring into systemic childr

59 This is because, in order to inform their understanding of t
di ecific eve %
children upliffed in

children’s
m laint and
proposed that the

to the issues

or custody, or those involved in police pursuits,
sports code, or the treatment of children in edu

60 The Commission will also maintain a fun
issues. This function is not a pre-curs
investigation and reflects the curre
Commission will be able to obtai

61 Where resolution canno Zommission will refer the matter to the
Ombudsman (or ano : ypmal investigation. We note the
Commissioner an 3 oether in this regard, hence proposed
legislative chang i

he power to ‘investigate’ is a useful tool for
s for children in a timely way. The

oving this tool may see resolution to children’s
sider that this tool continues to exist, albeit held by
the extensive work underway within the Ombudsman’s

mission is able to retain access to this information and note that this will still be
@ ssible as a consequence of their resolution facilitation function.
0

vernance of the Children and Young People’s Commission

64 1In March 2019, Cabinet agreed that the governance of the Children’s Commission
should be updated [CAB-19-MIN-0113 refers]. The need to update governance
reflects that it is no longer feasible for a single individual to effectively stay across
and advocate for the broad range of issues facing New Zealand'’s children.

65 In December 2019, Cabinet agreed to high-level parameters for governance,
including that:

65.1 the new governance arrangement should be a board of two to six members,
appointed by the Governor General, and collectively possessing a range of
relevant skills and attributes including experience in the care system, wider
understanding of children’s issues, understanding of te ao Maari, and
management skills

Strengthening Independent Oversight of the Oranga Tamariki System ~ progress update and advice for your
consideration and decision 12



65.2 to give effective representation to the population of the most affected by the
care system and in recognition of te Tiriti , the legislation should provide for the
board to embody partnerships with Maori, to be given effect through the board
being appointed through an appropriate process that incorporates te ao Maori
and ensures Maori participation. [CAB-19- MIN-0687 recommendations 34 and
35 refer]

66 Further work was required, post-December, to flesh out the detail of how governance
would work in practice, particularly in regard to the matters outlined in paragraph
65.2 above.

S
u

67 MSD has worked with the Public Service Commission, the OCC and MSD's Kahui
Group in developing the further detail of the governance arrangements.
68 In March 2020, you made further policy decisions about the govern
arrangements for the Children’s Commission, including that the mi rd b
increased from two to three members. The rationale for thi [
room for a chair to mediate discussion, while also helping t
minimum board size does not contribute to the board reaching a stalemate o \W
[REP/20/3/266 refers]. This amendment will need t nsidered by the Ca
Social Wellbeing Committee
69 1In March 2020, you also agreed to additiona
board members. Following workshops wi
Kahui Group, further refinement is requi

70 We recognise that getting the gove Js
iterative process. This is because\the son’s Commission is the
first crown entity to have new-g e arr developed that seek to

71 Following our hui, we erth agreed to in March may be too
detailed. Given t : i i eration there is a risk that the current

of each % it
< Wzd inMarch \Eationale for change

It is not clear how this would be given effect. Ultimately, the way in
which governance is being structured as a whole seeks to achieve this

end.

\\{éfﬁ%vely with Maori This objective should be achieved at an operational level. Ata
governance level, this objective is achieved through the requirement for
at least 50 percent of the board have experience of M3ori knowledge
and represent the interests of Maori, [t is also achieved through the
proposed involvement of Maori in the appointments process.

Understand te ao Maari and Further conversations have highlighted that there is not a clear
advocate from a basis of understanding of how this would be given practical effect in the
kaupapa Maori and matuaranga | governance of an advocate.

Maori

Take a tikanga Maori approach As above, further conversations have highlighted that there is not
to meeting procedures and agreement on exactly what this might look like in practice for the
decision making governance of an advocate.

72 Our hui have helped us to understand that it may be best to focus on providing for
the key knowledge/ capability that members should have without being overly
prescriptive. To that end we have agreed, with key stakeholders and our Kahui Group
that, in addition the normal competencies required of board members, at least 50
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percent of members should have experience of Maori knowledge and be able to
represent the interests of Maori.

73 The appointments process you also agreed to in March 2020, which provides for
Maori involvement in selecting individuals for the Minister’s consideration, will enable
this to occur.

74 We also note that the functions of the Commission have a strong focus on supporting
improvements for Macri tamariki.

Part 3 — matters requiring further work

We are continuing to work through how the oversight bodies” commitment to te
Tiriti will be articulated in legislation

75 We note that work is still ongoing to finalise advice concerning te
This section provides you with an insight into where these matte
we last engaged with you on them. We will ensure this is fi
Cabinet paper to be considered by SWC in early 2021.

76 In recognition of both the Crown's special relationship

ed in the Bill
3 refers].

77 In December 2019 Cabinet agreed to the
and give effect to the Treaty [CAB-

78 It was agreed that oversight bo

78.1 that in setting strate jorit nd i ppment of the work
programme they key priori to support improved outcomes
e

for Maori childr gp

78.2 Maori parti i co
functio

78.3theire nt, e and other palicies, procedures and practices
ive \effect to ana tamaiti (tamariki), whakapapa of the Maori
chi nd young p s and the whanaungatanga responsibilities of their
anau, hapti and iwi.
ight b' C and Maori organisations may enter into partnerships or
n N (e

ge
provide opportunities to, and invite proposals on how to improve oversight
he Oranga Tamariki system and in doing so, outcomes for Maori
children, young persons, and and their whanau who come into contact with
the Oranga Tamariki system

@éé 2 enable the robust, regular, and genuine exchange of information between

those oversight bodies and those iwi and Maori organisations (supported
by information sharing provisions)

° agree on any action both or all parties consider is appropriate

s the complaints and investigations processes are accessible for Maori
children and young people and their whanau, hapu and iwi or any other
Maori organisation supporting them

° the complaints and investigations processes incorporate a tikanga
approach, and the whanau, hapt and iwi of the child or young person are
engaged with, where possible, during the complaints and investigations

4 The term ‘Oranga Tamariki system’ is used in this report to describe any agency services provided to children
and young people under the Act, at any stage from the point of notification until the cessation of post-care
transition.
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processes, unless to do so would be impracticable or risk harm to a child or
any other person.

80 Following further discussion with the Ombudsman, the Monitor, the Kahui Group, the
Department of Prime Minister and Cabinet and other key stakeholders, we concluded
that further work was required. This work is ongeing.

Entering into partnerships or arrangements

81 Further consideration and discussion has highlighted that it may be appropriate for
the Ombudsman and monitor to enter into ‘arrangements’ with Iwi or Maori
organisations, however, neither agency should be required to ‘partner’.

82 Discussion with the Ombudsman, Monitor and Kahui Group have highlighted that:

82.1 For the Ombudsman to be required to partner with iwi or Maor isations

may constrain the independence of their complaints handling tigati

functions.

82.2 There is equally a risk of compromising the independ of monitorin 0
the Monitor be required to partner with a partic wi or\Maori organi

For example, a partnership could result in th directing
of its resource towards understanding the i

Iwi rather than leaving the Monitor fre j 250!
the evidence suggests they are nee
83 For these reasons, we have proposed i e duty@ 0 entering into
' ggarding\e

rtion

‘partnerships’ from the Bill, while re ntering into

‘arrangements’.
Reflecting Maori concepts as p n's co
84 One of the particular e have a@ structing te Tiriti commitments

and investigation handling and
ingful use of Maori concepts and

that are meaningfuli
monitoring is en
terminology.
85 Inthec n d comni we have used concepts and terminology such as
“mana ti\(tamariki), thew papa of Maori children and young people and the
un

a ga responsibijlities of their whanau, hapt and iwi".

cussions with the Kahui Group have highlighted that these concepts are
riate in & ? elivery context, for example where agencies are providing
irectly\tochildren, young people and their whanau. It is appropriate in
anice

st
those children and young people, for example when making decisions
lace an uplifted child.

w
&%{3 ver, the Kahui Group agree that matters such as whakapapa and
h

86

hat consideration should be given to matters such as the

arfaungatanga responsibilities of their whanau, hapu and iwi may not be as
levant for an entity whose focus is on providing services to decision makers on
@ systems performance, or investigating or determining a particular complaint at a
particular point in time,

88 Should Cabinet decide to include some of these terms, considerable work will be
required to support interpretation to reduce the risk of future legal challenge.

Implications for the Commission

89 We propose the provisions that apply to the Monitor will apply to the operation of the
Commission. In addition to being operable in the context of the Commission’s work
we also note that this would mitigate the risk of the Commission having to
operationalise two different sets of te Tiriti duties should Cabinet confirm the long-
term home of the monitor to be with the Commission.

Strengthening Independent Oversight of the Oranga Tamariki System - progress update and advice for your
consideration and decision 15



Timeframes for introducing the Bill

90 We have been working towards a deadline for introduction of the Bill to the House by
mid-2021. To meet this timeframe, final decisions are needed on these matters, and
the long-term location of the Monitor (detailed in the companion report
REP/20/1158), by the end of March 2021.

91 Following final Cabinet decisions, we will carry out formal agency consultation on the
Bill.

92 An updated proposed timeframe for introducing the Bill by mid-2021 is attached as
Appendix 1. Officials are available to discuss the contents of this report, including
timeframes for introduction as required.

Next steps

93 We will continue engaging with key agencies in the system of
Qranga Tamariki, the OCC, the Office of the Ombudsman, t

inciudi ih
endent Children’
Monitor and the Kahui Group on the proposals to date and i i

outlined in this report. @
File Ref: TBC @ é% \
Report Number: REP/20/11/1159 @ X

Author: Out of scope  Principal Analyst outh Policy

ilda

Responsible manager: Melissa Cathro, \Pali nager,

%6
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Appendix 1: Proposed Timeframes for SWC, LEG and

Introduction

Step

Indicative Timing

Draft SWC paper to Minister

Late January 2021

Paper lodged for SWC

4 March 2021

Paper considered at SWC /

| 10 March 292@

Paper considered at Cabinet

ﬁMarmW

Bill(s), and LEG paper for formal agency consultation

Draft LEG paper and Bill to Minister approval for release of the@a@ \>

2021

Revised LEG paper and Bill to Minister / Ministerial l
LEG paper and Bill (residual policy issues follow/i% |

n revis d

sultat((m

\

d of April 2021

N\Y)

Ministerial consultation (2 weeks)

N

Early May 2021

Revised LEG paper and bill to Minister- gég\i\hp}rovai to l \%per May 2021
Lodge LEG paper ) \ \ May 2021
LEG Committee \\>> (()LNV June 2021
Cabinet //3 @ ((\\x\) June 2021
15t reading and(f\gfg\rﬁ}o Sel&@ﬁjﬂée June 2021
Advice on | %—\Eé% mo@@g\ﬂy goes to Cabinet (transition July 2021
adwce

Sglg/c)}/ﬁw\(e Rc%s\u/gerway (6 months)

From June 2021

%B\\r\ga/éfng Q\\v March 2022
gja\ﬁwittgg @%@Ie House April 2022
3rd @\\\* enactment April 2022

ns enacted April 2022

Regulati
@x
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MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATU WHAKAHIATO ORA

Report

17 Feb 2021 IN CONFIDENCE
Date: R Security Level: y

Hon Carmel Sepuloni, Minister for Social Development and Employment

e
Options to establish new arrangements for th \@g-te
home of the Independent Children’s Mon;&

Purpose of the report

1  This report provides options for establishing new aita S
Independent Children’s Monitor and seeks your-decision on whig jements to
progress to Cabinet, for consideration in %

Executive Summary

2 On 17 December 2020, Ministers
long-term institutional arrange

high-level options for
monitor for the Oranga
ce was that:

their decisions on matters of system performance

arning and improvement in service provision and practice

of systemic advocacy is to publicly challenge existing government
d system settings and advocate for change

3 %
h iven the conflicting purposes of monitoring and advocacy in this context, the
onitoring and systemic advocacy for children functions should not be placed in
the same entity

@ 2.5 consequently, despite Cabinet’s in-principle intention that the function should
transition to the Office of the Children’s Commissioner (OCC), this option was
not recommended.

3  Officials further advised that establishing new arrangements would be the most
appropriate way forward. The Ministry of Social Development (MSD) in collaboration
with MSD’s Maori Kahui Goup’, developed and assessed four options for possible new
arrangements:

i The Kahui are a group of Maori leaders with expertise in the care sector who were convened to assist officials to
obtain the views of Maori throughout the development of policy and the operation of the Monitor. Membership
includes, Sir Mark Solomon , Donna Matahaere-Atariki, Eugene Ryder, Druis Barrett and Katie Murray.
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3.1 Option 1 — a new Autonomous Crown Entity

3.2 Option 2 - a statutory officer supported by a new departmental agency with
legislative provision made for Maori to be appointed to the Public Service
Commission-led Appointments Panel.

3.3 Option 3 - a statutory officer within a central agency
3.4 Option 4 - a business unit within a central agency

4  Options 3 and 4 are not recommended on the grounds that such arrangements may
not hold the trust and confidence of the public, and in particular Maori. Option 2 is
preferred by Kahui on the basis that statutory provision can be made for Maori to be
involved in the Public Services Commission-led appointments panel for a Statutory
Officer. This would be consistent with the current policy intention for t roposed

new governance arrangements for the OCC to have a legislative re t for
Maori involvement in the selection and appointment process for the tion
continues to also be a feasible option.
5  There will be costs associated with transitioning the existing itoring functiono
of MSD. However, we do not consider the operating (@ﬁ;ﬂﬂ d wi e

function in a new Crown Entity or departmental a kely to
more than the current costs budgeted for by th@’ while ho
e operational

ng a
,eurr
i ot cri
oring functions to exist

hoice given the requirement
nt from Government.

6 It is also worth considering the future hom
Protocol to the Convention against Tortu
Office of the Children’s Commissioner.

nber 202 cials recommended establishing new
of the independent monitor for the Oranga

options have been considered that provide new
rting the monitoring function:

w Crown Entity

a statutory officer supported by a new departmental agency, with
ive provision made for Maori to be appointed to the Public Service
mission-led Appointments Panel.

Option 3 - a statutory officer within a central agency
2.4 Option 4 - a business unit within a central agency
3 note that if Ministers wish to align the monitoring under OPCAT with monitoring of the

QOranga Tamariki system, then Option 1 is likely the only feasible option

4 agree to proceed with recommending to Cabinet to rescind the decision that in
principle the intention is for the monitoring function to be transferred to the OCC

/ Not Agreed
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5 agree to proceed with recommending to Cabinet that the permanent home of the
Monitor be, either:

5.1 Option 1 - a new Autonomous Crown Entity =
@/ Not Agreed
or

5.2 Option 2 - a statutory officer supported by a new departmental agency, with
legislative provision made for Maori to be appaointed to the Public Service
Commission-led Appointments Panel T

Agreed / Not Agreed
or

5.3 Option 3 - a statutory officer within a central agency
g

or

5.4 Option 4 - a business unit within a central ag

6 agree to forward this report to the Prime Mi
Minister for State Services, Minister for Chi
for Maori Development.

other i
nister h u Ora and Minister
g® Agreed )/ Not Agreed

(+/2 [ 2]

Date

2 /’Z /Zj

Date

on Carmel Sepuloni

Minister for Social Development and
Employment
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Background

7 On 17 December 2020, following consultation with the Ministry of Social
Development’s (MSD’s) Kahui Group and relevant government agencies, MSD
provided advice on high-level options for the long-term home of the Independent
Monitor (the Monitor) [REP/20/11/1158 refers].

8  We continue to hold the view that the systemic advocacy and monitoring functions
cannot be effectively provided for within the same organisation, and therefore,
despite Cabinet’s in-principle intention that the function should transition to the Office
of the Children’s Commissioner (OCC), a permanent home in the OCC is not

recommended.

9 A system-level advocate has a very different operating culture when compared to the
operating culture envisaged for the Monitor. Specifically, it is the rol advocate&
to challenge Ministers and decision makers over existing Governm cyand
systems settings and to advocate for change. This is in contra of th
Monitor who provides trusted advice to Ministers and decisi a the E@
performance of existing Government policy and systems settin sing t
functions within the same entity creates an inherent cc t that\cannotbe e
resolved.

10 In our December advice we noted that establi ' ‘ e most
suitable option. This remains the recommer < orted by Kahui,

the Public Service Commission and the Mini ) : Ith. Should you

wish to establish a new home for the ort provides
further advice on how these new ; i

11 We propose to take your pr onsideration in March/April
2021.

The critical consid on new arrangements -

what will enabl lar Maori, to have trust and

confidence inthe
12 The rol ‘
maker t ublic, t earning and improvement in service provision and

S

ice, 0 provide tr advice to decision makers (in particular Ministers) to
m to m%&@isi ns that improve outcomes for children, young people

r

to the success of the monitor is its ability to build and
nships with Ministers and other decision makers.

ur Deceémb 0 report noted that for decision makers (in particular Ministers) to
v of the monitor, the monitor must be able to demonstrate it holds the
confidence of the public, in particular Maori.

F%‘ ions have been identified for new arrangements:
e options for new arrangements are:

14.1 Option 1 - a new Crown Entity

14.2 Option 2 - a statutory officer supported by a new departmental agency, with
legislative provision made for Maori to be appointed to the Public Service
Commission-led Appointments Panel.

14.3 Option 3 - a statutory officer within an existing public service department
14.4 Option 4 - a business unit within an existing public service department

15 The advantages and disadvantages of the four options are assessed in the appendix
to this report.

16 MSD’s recommended options are either the establishment of a new Autonomous
Crown Entity (Option 1) or a Statutory Officer supported by a new departmental
agency (Option 2), so long as legislative provision can be made for the inclusion of
Maori on the appointment panel for the Statutory Officer,
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17 MSD does not recommend any institutional form that would see the monitor set up
within an existing government department (Options 3 or 4). This would not meet the
expectations of the public and Maori who, through our engagement, have identified
independence as a key requirement for the Monitor. Any option that includes the
Monitor as part of a public service department would be seen as not independent
enough, and likely undermine trust and confidence in the monitor and its work.

18 Below we set out how a new Autonomous Crown Entity or statutory officer supported
by a departmental agency might work in practice.

An Autonomous Crown Entity (ACE) in practice

Governance

considers this is appropriate given the Monitor is established to pr

19 An ACE must ‘have regard to government policy’ when discharging its ctions. MSD
how Government policies and system settings generally are perf ii

ildr
young people and their families. @
20 A board would be appointed by the Governor-General on the recomimendati

responsible Minister. The Children and Young People’ mission and Qvers
Oranga Tamariki System Bill (the Bill) will specify nowle
experience board members must have, includin evant@ he board

from the ‘parent’ agency.

has strong Maori knowliedge and influence.
21 The Bill would provide for an Appointmen y Pan %’ ished. The
Panel would be comprised of Maori, Commis icials and officials
22 The Bill would provide that the par 2]

Maori to participate on th %

ency

23 The greatest adv
substantial Maori

ithin MSD would transition and form the foundations of
nts for the ACE.

gre i ssociated with monitoring being hosted by a government agency,
26 V%: several options for which agency may serve as the Monitor's parent
yl
ystem;

his agency must be sufficiently independent of the Oranga Tamariki
likely candidates could include the Education Review Office (ERO) or the
inistry of Justice. We would not recommend MSD given the agency’s historical
connection to Child, Youth and Family and the fact that, as a Children’s agency,
MSD’s activities will be within scope for monitoring.

27 The disadvantage of this option is that a Crown Entity’s budget bids are reliant on the
‘parent’ agency to progress. In practice, a Crown Entity may find its needs de-
prioritised as the ‘parent’ agency seeks to progress funding for other priorities.

A Statutory Officer supported by a new departmental agency with

legislative provision made for Maori to be appointed to the Public

Service Commission-led Appointments Panel

28 Subject to providing for Maori input into the appointment of the statutory officer, this
option is the preference of MSD’s Kahui Group. This is because a new departmental

agency will provide greater assurance that funding and resources provided to support
monitoring will be used for that purpose.
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Governance

29 Under current arrangements a Statutory Officer, as the chief executive of the new
departmental agency, would be appointed in accordance with the Public Services Act.

30 If this option is preferred, MSD recommends that the Statutory Officer be appointed
in accordance with the Public Services Act and the proposed Bill, which will include
additional skills, knowledge and experience criteria and appointments process
requirements.

31 The additional appointments process requirements would see explicit provision made
for Maori participation and input into who is ultimately recommended for appointment
as the statutory officer. This would align with the current policy intention for the

proposed new governance arrangements for the OCC to have a legislativ
s for the
Officer.
ecuti
Resourcing and support

requirement for Maori involvement in the selection and appointment
32 There is a risk that a new departmental agency ma seen as ientl
independent by the public, and by Maori in parti er, a deparfmenta
agency addresses the concern held by Kahui tha tor s Ve reater
[y t

of the new departmental agency.

Board. This arrangement would enable the individual to be both th

discharging the functions, powers and duties under the Bill, an

control over the submission and considerati bi reduce the risk
of monitoring being under-resourced.

33 Existing operational arrangements b ithin M
of the new departmental agency.\&\d ental ag equires a host agency to
provide ‘back office’ services,.e. h es, \Inft mation Technology, finance,
procurement, etc. \

34 As in the Crown entit de he Education Review Office (ERO) and
the Ministry of Ju re th ppropriate agencies to host a new
departmental ag

onsidered a en’s agency for the purposes of the Children’s
ever, EROd itoring and review agency and does not deliver

ty to childre ng people or their families and as such does not have

iate impact on outcomes. For this reason we consider that ERO
osta new departmental agency.

ocus on children, and existing systems and service

r sharing of data and insights which may support Government to
and the issues facing children more generally and how Government
espond. ERO have previously expressed their support for hosting the Monitor.

hilesthe possibility of housing a new departmental agency has not yet been
nvased with MoJ, we consider they may be another option.

Like ERQO, Mao] also provides synergies with the work of the Monitor through the data
and insights it collects in respect of youth justice. While MoJ has a connection to the
Oranga Tamariki system it is still sufficiently independent that we do not consider
stakeholders would be opposed to it hosting the Monitor as a departmental agency.
We also note Mol has experience in supporting Crown entities and systems monitors
including the Inspector General for Intelligence and Security.

Financial implications

39 Work was done in 2018 to assess the costs of governance (i.e. a board and Chief
Executive), however, work has not yet been undertaken to assess the operational
costs associated with the institutional options set out above.

40 However, the Monitor is already in the process of being established within MSD, This
arrangement provides for the monitor to purchase shared services from MSD at a
cost of $2.277m in 2019/20.

Options to establish new arrangements for the long-term home of the independent children's monitor 6



41 We expect there will be some initial transition cost that would be incurred under any
option that sees the Monitor moved from MSD to a new or existing agency.

42 Regardless of whether the Monitor is placed in a new entity or a new hosted
departmental agency, we do not consider the additional ongoing operating cost is
likely to be significantly higher than the Monitor presently incurs within MSD. There
also may be non-financial benefits. In the case of a departmental agency hosted by
ERO or Mol, these may be in the form of shared data, insights and monitoring
expertise, In the case of both a new departmental agency and an ACE, non-financial
benefits may also include not having to compete for resources, which may be the
case if monitoring is undertaken within an existing department such as MSD, ERQ or
Mol.

Implications for monitoring the Optional Protocol to the Convention

Against Torture &

43 As noted in our December 2020 report, there is a further consi e future
placement of this function depending on the arrangements e onh for

home of the Monitor. While the OPCAT monitoring and manitoring of the Ora

Tamariki system can be undertaken in separate entiti ere are clear<opera a

efficiencies to having them in the one organisation ring of
OPCAT must be operationally independent?.

44 There is no hard rule on what ‘operational.ind
However, it is unlikely that housing the-manit sncy hosted by
a central agency would be considere independent. If
Ministers do wish to keep the two(monjt i : and assure New
Zealand's continued compliance wi option would be for the Monitor

to be supported by an Au us
Next steps

45 We intend for Ca ider ‘!ir d option for the long-term home, as
well as some i licy isg% arch/April 2021.

46 Followin b ection ill be finalised with the aim of being introduced

to the i id-zoz%

Ap % .
a sment e and cons of the institutional options is attached as an
a dix.

2 As per the Guidelines on National Preventive Mechanisms, Subcommittee on Prevention of Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, Twelfth session, Geneva, 15-19 November 2010,
CAT/OP/12/5

Options to establish new arrangements for the long-term home of the independent children's monitor 7



Appendix - pros and cons of institutional options

Option 1 - A new Autonomous Crown Entity (ACE) - Recommended

48

49

50

51

52

MSD considers the most appropriate form would be an ACE, as it does not have to
give effect to, but must have regard to, government policy. It is important that the
Monitor have regard to Government policy as its ultimate purpose is to monitor the
impact this policy is having on outcomes for children, young people and families. The
Public Service Commission and MSD are in agreement that if a new Crown Entity is
established it should have regard to existing government policy.

While an Independent Crown Entity (ICE) could be considered, we note that an ICE
does not have to have regard to Government policy and there is a risk that the
Monitor may choose to look into matters within the system that may not.necessarily

confidence of decision makers, the public and in particular M3
existing arrangements for systems monitors (such as the Ck
Commission) and reviewers (such as the Commerce and Produ
While these agencies may have different purposes to
similar functions that enable comparisons. We note’t

One advantage of Crown Entities is
of the board, who are appointed by t
the Minister. The legislation sets o ="and knowledge required of

/Zides the opportunity to

CE ortuin 1 i involvement in the selection of board

=S are ge governed by boards, there is the opportunity
0 be inf oad spectrum of skills, experience and
hich will assi monitor to identify areas of focus within a large and

in an existing department may see them compete for
wn entity structure the Monitor would hold dedicated,

Maori. It also pro
members.

; baress Budget bids for additional funding. In the past some Crown
ve found that their needs have been ‘traded off’ by their monitoring agency
the agency attempts to secure funding for other priority areas.

a new Crown Entity is preferred by Ministers, the Kahui group’s recommendation is
for an Independent or Autonomous Crown Entity.

Option 2 - A statutory officer supported by a departmental agency — Recommended and
preferred

56

57

58

Like a Crown Entity board, a statutory officer provides a physical focal point, and thus
visibility, for the monitoring function and its work. A dedicated position sends
stronger signals of independence, which will be critical to the Monitor's success in
gaining the trust and confidence of Maori.

Advantages of having a statutory officer supported by a departmental agency are
similar to those associated with a Crown entity (i.e. ringfenced, specialist
resourcing). However, there is an additional advantage that a departmental agency
is not reliant on a ‘parent’ agency to progress budget bids.

As noted in the attached A3, statutory officers are appointed by the Public Service
Commissioner in accordance with the appointments process set out in the Public

Options to establish new arrangements for the long-term home of the independent children’s monitor 8



59

Option 3 - A statutory officer supported by a department — Not recommend

60

61

62

processes for monitoring could also de
priorities.
Option 4 - A business unit within a-depa

Service Act 2020. For this option to be acceptable to Maori, legislation would need to
provide that the statutory officer is appointed following input from Maori through the
appointments process. Legislation would also need to set out some additional skills,
experience or knowledge that the statutory officer must have. This would be a
departure from the usual process for appointing such individuals.

In addition, to ensure the operation of the monitor is informed by a broad range of
perspectives and to provide Maori with greater input into the Monitor’s operation, it
may be prudent for legislation to provide that a Maori advisory committee to be
established to advise the statutory officer. While this could be left to operational
practice, legislating would provide Maori with a greater degree of confidence.
Legislative provision is Kahui’s preference.

MSD does not consider a statutory officer within a department is li
acceptable to the public, particularly Maori, due to perceptions
independence.

thfough budget
other agency

63 This reflects the curren % ents withir
established. Both M e Public Se nmission agree that this is not a
viable long-term port try ~
particular Maori.

64 It also presen 3] e operational/resourcing challenges and risks found in Option

Optians to establish new arrangements for the long-term home of the independent children's monitor 9
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Executive Summary

1 You met on 24 February 2021 and sought further advice on your preferred option of establishing the
permanent home for the Oranga Tamariki monitoring function within the Education Review Office
(ERO). This advice will inform upcoming Cabinet decisions on the Children and Young People’s
Commission and Oversight of Oranga Tamariki System Bill (Oversight Bill). Your decisions are sought this
week on institutional form to ensure the Oversight Bill can be introduced by June 2021.

function e
FOY ctio
ep ce

2 The meeting on 24 February:

a. Discussed shifting away from the in-principle decision to move the
Children’s Commissioner due to the tension between advocacy and n

b. Indicated that Ministers were interested in providing the monitof appropriate\inde
while locating it within the public service through links . The choice RO is‘based on its
experience in balancingindependent monitoring and adv swell asi isting'monitoring
expertise that is already respected and sought afte er jurisdicti
c. Considered that ERO has the basis for a d r role % ellbeing Monitor, as
discussed at the end of this report.
3 This report recommends establishing the monitor of the Qrang riki system as a statutory officer

within ERO and separate to the

than would be desirah i e\appointment under the Public Service Act. This
contributes to port 5 it will enable a statutory requirement for a Maori

b. Preven tation now and supports the potential for the longer-term
li nctions within a Child Wellbeing Monitor in the future, and
@ he po% rage existing ERO capability for monitoring and expertise in te Ao Maori.
4 his is re alternative options for the statutory officer to be the Chief Executive of ERO or

for ental agency of ERO to be established where the departmental agency chief executive
i statutory officer (see Appendix One).

Kahui group® have sought a greater degree of independence for the monitor from Ministers and are

kely to consider that a departmental agency is required to achieve trust and confidence. Our view is

that any of the options can achieve public trust and confidence if implemented and communicated

appropriately. The proposed statutory requirements on the monitor in the Oversight Bill also provide

a high degree of independence from Ministers and a strong focus on the care system in the execution of
the monitoring functions.

6  Thisreport also seeks agreement to the detailed design choices required to inform legislation.

" The Kahui group is made up of key Maori leaders that provide MSD with advice on the development of the Oversight Bill. The Kahui is
chaired by Donna Matahaere-Atariki and the other members are: Ta Mark Solomon, Druis Barrett, Katie Murray and Eugene Ryder.
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7 A consequence of establishing the monitor within the public service is that it is not able to undertake
the monitoring of the Optional Protocol to the Convention against Torture (OPCAT). We understand
that the Ministry of Justice will provide further advice about where this monitoring function could shift.

Recommended Action

We recommend that you:

a note that thereis an inherent tension for one organisation to act as both an advocate that recommends
policy changes and a monitor who assesses compliance and quality of services against current policy

Agree/disagree ree

Recommended Option for the Monitor within ERO @

C note that the Public Service Commission has assess e onsfi a permanenthome
for the Children’s monitor within ERO (see appendi

RO"as balancing the need for trust

d note that we recommend the option s y officerwit
from the public, Maori, decision maker he abili
support the potential longer-te tion oraco
e note that the Kahui groug f

perceive that this pro

infavou Départmental Agency option (option 3), as they will
ater

NEHioNs;pov
You mission an%i ight of Oranga Tamariki System Bill (Oversight Bill)
disagree y Agree/disagree

S requir@
g a @i end to Cabinet that the Oversight Bill require that:
a

atutory officer be established in a Government Department, to be determined by Order in
( i: Council

ii.  the details for the scope of statutory independence for the statutory officer are confirmed
following officials doing further consultation with the Parliamentary Counsel Office

iii.  thestatutory officer for monitoring the Oranga Tamariki system can provide advice directly to the
responsible Minister, independent of the agency chief executive

iv.  the Chief Executive of the relevant Department must establish an advisory panel for the purpose
of providing for a Maori voice in the appointment process of the statutory officer

v.  thatthe provisions in the Public Service Act that provide for delegation by chief executives apply
to the statutory officer for the purpose of delegating their statutory responsibilities except for the

IN CONFIDENCE



statutory powers to enter premises and to require information where a bespoke delegation
framework is already in place

Agree/disagree Agree/disagree

EITHER

h agree that the mechanism for ensuring the statutory officer has the appropriate capability will be the
Chief Executive consulting the Maori advisory panel on the job description, experience sought and
appointment criteria as part of the appointment process

Agree/disagree Agree/disagree
OR
i agree to recommend to Cabinet that the Oversight Bill further requiré%g‘ appointinga ry
officer the Chief Executive must require the person to have kn dge orexperience in " ga and te

Funding and implementation
j note that the transfer of the interim monjtori ction fr:
to its permanent location will occurby th (o]
k note that MSD and ERO wj
an option to expand i
the Oranga Tamariki i
v gfe abi h a separate appropriation for the purpose of monitoring
‘ system b requirements in the Oversight Bill as part of the Budget 2022
v Agree/disagree

m nderstand the Ministry of Justice will be providing further advice on the agency that will
itorservices for children and young people under the Optional Protocol to the Convention against

ture, which is currently the responsibility of the Children’s Commissioner
n ndicate whether you want further advice on progressing a wider change to create a Child Wellbeing

Monitor

Ao Maori in addition to consulting the Maori advisory pane descrip
Agree/disagree @ @ Agree/disagree

t try of Social Development (MSD)
gislation has passed

Agree/disagree Agree/disagree

0 refer this briefing to the Minister for Children, and the Associate Minister of Education with
responsibility for ERO for their information.

Refer/not referred Refer/not referred
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p agree that Te Kawa Mataaho release this briefing once final Cabinet decisions have been made on the
Oversight Bill with redactions of the material on the Child Wellbeing Monitor under s9(2)(f)(iv)

Agree/disagree Agree/disagree
Hon Chris Hipkins Hon Carmel Sepuloni
Minister for the Public Service Minister for Soci velopment an

&%@%@
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Te Kawa Mataaho Report: Oranga Tamariki Monitor within the Education Review Office

Purpose of Report

1 Following discussion between Ministers, this report provides advice on the detailed design for
establishing a permanent home for the Oranga Tamariki monitoring function within the Education
Review Office (ERO). These decisions will support proposals to Cabinet for the final stage of legislative
drafting.

Previous advice on the Children’s Commissioner and the long-list of options for the monitor

2 In 2019 the Government made an in-principle decision to shift the M %he Childre
Commissioner once the Oversight Bill is in place. We provided you wi 5 Februdry 1,
ahead of your 24 February meeting, recommending that the Monitor haye regardtogo nt

policy and should be kept separate from the entity that is doi system» advocacy ro report
tyour

seeks a confirmation of that decision in line with what was dji

indépenden t le while locating it within the

Policy objectives and the thrgej:@or a sta{(@%@m linked to ERO
4 The monitoring functi i uti ce based monitoring to provide insights and
¢ % a Tarnariki system, regulations and standards, the quality
h

with
ho&@/ a Tamariki system is impacting on outcomes for children,

port continuous improvement in the delivery of services.
tives fox the i ional design for the monitor are to:

n tb e Oranga Tamariki system to support decision makers to make decisions that
t es for children, young people and families,

b. o% ublic trust and confidence, particularly from Maori,
A

% s a trusted advisor for decision makers within the Oranga Tamariki system, and
@. Reduce the fragmentation of the public sector and leverage existing capability where appropriate.

6 The Oversight Bill specifies the purpose, objectives, functions, duties, powers and reporting
requirements for the monitor as well as setting the context within which the monitor will work with
other entities and requiring the monitor to set out the tools and monitoring approaches it will use in
its operations. Appendix One sets out three options that have been considered for housing these
statutory responsibilities within ERO.

7 The recommended proposal (Option One) is to establish the monitor as a statutory officer within ERO
and separate from the Chief Executive. The alternative options are to establish the statutory officer as
either the Chief Executive of ERO (Option Two) or the Chief Executive of a new departmental agency
of ERO (Option Three).
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OPTION ONE: STATUTORY OPTION TWO: ERO CE IS OPTION THREE: DEPARTMENTAL AGENCY
OFFICER WITHIN ERO THE STATUTORY OFFICER OF ERO HEADED BY STATUTORY OFFICER

| *Accountable

1 I Accountable I Accountable for services to
Accountable | for resources | for resources* Departmental
for resources I and advice | and advice Agency

Departmental
agency

8 The statutory officer is an employee of the Chief Executivebu
and powers of the monitor independent of the Chi 8

accountable to the responsible Minister, not th - oring to ensure the
monitor can act as a trusted advisor to decisi cludi i
ible Mipi the use of appropriated funds that
accountable to the Chief Executive in

how they have exercised any resourcing

9 The Chief Executive is accountable to r
support the function and has discreti
decisions to the statutory office
relation to how their unit

and employment dele

10 Toincrease the pubtic tr. in‘the'monitor, particularly from Maori, the Chief
Executive’s oi proces include the establishment of an advisory group to advise the
CE on their e Xk‘
11 ir m So want to require.dn legislation that the monitor has capability in tikanga and te Ao
‘ Chief Executive, in consultation with the advisory group, can design
ding the experience and capability sought and the criteria to be used for

ti % establish the statutory officer as a chief executive
e alternative options are based on having a Chief Executive as the statutory officer. In Option
thisi

sthe ERO Chief Executive and in Option Three it is a new Departmental Agency Chief Executive.

Alterna

12

.
a. The Public Service Commissioner appoints the statutory officer under the chief executive
appointment process set out in the Public Service Act in both Option Two and Three. Option One

provides more flexibility for a bespoke appointment process, and also allows for the statutory
officer to be appointed as a permanent public servant.

he key differences between these options and the recommended option are:

b. The same person has accountability for the functions and powers of the monitor and for the
resources used to support the monitor. Given the extensive legislative requirements on the
monitor and the proposal for a ring-fenced appropriation for the monitor’s resources we do not
think this will create a significant difference in practice. Although the Kahui group perceive that a
departmental agency is required to maintain the priority and focus on the monitoring function.
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C. Option Three requires the establishment of a new entity which has additional costs and reduces
the ability for the monitor to leverage the existing expertise of ERO, while Option Two may reduce
the longer-term flexibility for expanding the role of ERO into the Child Wellbeing Monitor.

Evaluation of the options

14 ThePublic Service Commission recommends Option One, a statutory officer within ERO who is separate
from the Chief Executive as a way to:

a. Provide for more flexibility in establishing legislative requirements on the appointment process
than would be desirable for a Chief Executive appointment under the ic>Service Act.

contributes to supporting trust from Maori,
b. Prevent public sector fragmentation now and support the pot fo ger-terpma li@ of

child monitoring functions within a Child Wellbeing Monitorin the future, and

c. Create the potential for ERO and monitor to sha
expertise in te Ao Maori, where that may be relevan

15  Appendix One provides a summary of the desi
they achieve the policy objectives. All the
appropriate independence for the mon
to act as a trusted advisor to de

16  The key difference is the degree to Which the
and confidence and r

tat
We consider thatal 3{0 or t tential to achieve public trust and confidence
17 Providing ic, and parti Maori, trust and confidence is supported through non-
insti nal resi ti raft legislation that require the monitor to:

W
y-priofity the need to supportimproved outcomes for Maori children and young

oices of individuals, particularly children and young people, are heard,

@ DisSeminate information that is accessible to individuals, families and whanau, and
d

Report annually on the outcomes for Maori children, young people and whanau within the Oranga
Tamariki system, report annually on the compliance with National Care Standards and report
every three years on the overall state of the Oranga Tamariki system.

18  In addition, MSD will provide further advice in the upcoming Cabinet paper to require the monitor to
establish a Maori advisory committee for the purpose of consultation on the monitor’s work
programme, priorities, and monitoring approach.

19  Whenitcomesto public perceptions the key differences between the options relate to the appointment
process for the statutory officer and perceptions from the Kahui group that a stand-alone entity form is
required to preserve the priority and operations of the monitoring function.
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20 The Public Service Commission does not recommend establishing a new departmental agency of this
size. The perception of increased control over the operating model for the monitoring function is
unlikely to realise gains compared to the ability to share wider organizational capability that a
departmental agency may otherwise need to build or refine beyond what the Independent Children’s
Monitor within MSD has developed including:

a. Data management and analytics,

b. Information management including privacy assessments and Official Information Act responses,

c. Chief Executive Office, and @

d. te Ao Maori capability. @&
|

21 Option One preventsincreased fragmentation of the public sector nov@o st prese

on
of in the
residential

for further expanding the role of ERO to become a high p ng Chitd Well
future. Forinstance ERO has invested in expanding its te

care facilities to monitor educational services and ER
interim monitor through the provision of materia D
that helped inform the monitor approach.

Ultimately trust and confidence will d

communicated.
22

23

~~0Once the Bill passes the scope of monitoring will expand
18 suggested the monitor would eventually scale up to between

toe rate appropriation for resources related to monitoring the Oranga Tamariki system
sterial decisions are required for any reprioritisation of funds.

. and trans
24 egardl%s%f:h en institutional arrangements, we recommend that you seek Cabinet agreement

keholders will need to see this function be given priority, dedicated resource and an appropriate
perating model developed in a consultative manner in line with the statutory requirements of the
versight Bill and the existing body of work from the monitor.

9(2)(F)(iv)
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9(2)(F)(iv)

29

30

Next Steps

31  Thedecisions on the institutional design of the monitor are to support final Cabinet decisions ahead of
the Oversight Bill being introduced by June 2021. Introduction of the Bill will si
been a multi-year piece of work to strengthen independent oversight of the
Given the extensive stakeholder engagement on this work there is a publi
about how the proposed system will operate to ensure effective and&

monitoring, is in place.

32 Following your decisions on this paper, the Ministry of Secial Devetopm

a. Cab paper to Ministers: 15 March &x
b. Departmental consultation: 1¥-19
c. Ministerial consulta @ March @
d. SWC: 7 April @ @)@
e. Cabine % %
33  The trans@%orin xpected to happen by the end of 2022 subject to legislation
es

t 202§ decisi the costs for the transfer and any additional funding in relation

passifgand
W cope onitoring activities beyond what the interim monitor is doing. Officials will
@ with‘ERO s subject to confirmation from Ministers about the preferred option.

11
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APPENDIX ONE: INSTITUTIONAL DESIGN OPTIONS FOR THE ORANGA TAMARIKI MONITOR LINKED WITH ERO

|
I Accountable for Accountable for
resources | resources and

| I advice

‘ f Employment

Option 1 - Statutory officer within ERO and separate to the CE

Optio%—@s the Sta%@{)fﬁ r

N

-
Accountable for
services

I Accountable for

1 provided to
] resources* and I Departmental
] advice Agency
e Services

Departmental
agency

Option 3 - Departmental Agency of ERO

Distinguishing design features

Policy objectives

Appointment of Monitor

Accountability for resources
when there is a ring-fenced
appropriation

Costs for transfer
(Note Budget 2022 bid will also seek

funds to ensure the monitor can do
roles not covered by ICM)

Delegation framework

Effectively monitor the Oranga
Tamariki system

Provide for public trust and
confidence, partiuclarly from Maori

Trusted advisor for decision makers

Reduce public sector fragmentation

Appointed by ERO CE

Oversight Bill will require CE to establish Maori advisory panel for appointment
process

EITHER: require monitor to have te Ao Maori capability )
OR: CE, in consultation, to determine criteria and experience requirement

ERO CE accountable for using resources for the purpose set out i
appropriation

het legislative
ed process.

inted W lic'Service Cofy 'SW

isla c Service Act. We
0t re a

3 > H ab

officer or invest in cross-agency functions that s
monitoring e.g. information managem

s
Appointment process for stat fficer

IT system transfer for stafflckr e, fina
On-boarding staff (cu [

Statutory officer to be given ability
they were a CE, except in i

Same as Option One

Minus

Initial appointment process

ce Wagement
Epe IT costs

General CE delegation framework in Public Service Act

Oversight Bill restricts delegations in relation to the
statutory powers.

‘ Same as Option One

Oranga Tamariki and Ministers

O Some will perceive this as lacking focus on the care system and lacking O Same as Option One

sufficient independence

We consider the monitor can build trust through how it operates in an
environment with substantive legislative and financial safeguards

‘ Decision makers have trust in ERO and the statutory officer model ‘ Same as Option One

Prevents fragmentation now but has less flexibility

‘ Best achieves this aim by preventing fragmentation now and ‘
for longer term change to ERO

preserving options for ERO to become the Child Wellbeing Monitor

Not recommended: less flexibiltiy for
appointment process and longer-term change

Recommended by the Public Service Commission

Appointed by Public Service Commissioner

Legislative process set out in the Public Service Act. We do not recommend
making any further legislative requiremetns to this well established process.

ERO is the appropriation administrator but the responsible Minister can
direct the departmental agency to use the appropriation and be accountable
for what is achieved with those funds.

Departmental agency chief executive will make decisions about their
operating model subject to fixed costs for corporate services from the host.

There will be choices for the departmental agency agreement e.g. which
agency provides the IT for specific information management requirements.

Same as Option One
Plus
Salary costs for new chief executive

Salary for office to support the chief executive which may include strategic
advisors and in-house corporate resource

Same as Option Two

‘ Same as Option One

‘ The Kahui group will perceive this option is best placed to maintain
the priority and focus on the Oranga Tamariki monitoring function
because it has a dedicated agency

‘ Similar to Option One, but with weaker link to ERO

O Increases the public sector fragmentation through establishing a
new entity for a relatively small function

Not recommended: more costs for transition and in the long-run,
plus increased fragmentation in the public sector

However, will have greater support from the Kahui group



MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATO WHAKAMIATO ORA

Report
Date: 28 June 2021 Security Level: IN CONFIDENCE

To: Hon Carmel Sepuloni, Minister for Social Development and ?@gyment &

Confirming the proposed jurisdiction of t Ms
set out in the Oversight of the Oranga Ta

prior to Legislation Committee

Purpose of the report

1  This report seeks your agreement
jurisdiction set out in the draft
Children and Young People’s
confirming this decision.

Executive summary

2  The high-| Q htent of %- ed complaints and investigation
oversight Z 1a 2019 Cabinet paper [CAB-19-MIN-0113
refers ing the n nsure complainants have the option to seek
i e time@ tred and easy to navigate complaint resolution

are difference agency views, however, about whether there is a
andate for the Ombudsman’s jurisdiction to extend to all
g services through the Oranga Tamariki System’. This
culd\include providers who are approved under Section 396 of the Oranga
amarikiMet 1989 to take custody or provide care for children, community
elvice) providers approved under Section 403, and a wide range of other
sarvices delivered to children, young people and their families under the Act
(see Attachment A for more detail about these categories of provider).

@ 4 ¥ The Chief Ombudsman considers that the Cabinet mandate for broadening

w

their jurisdiction to include all providers delivering services through the
Oranga Tamariki System is sufficiently clear from the March 2019 Cabinet
paper.

5 Oranga Tamariki do not agree that the Ombudsman’s jurisdiction has been
explicitly considered or agreed by Cabinet. MSD notes that while the high-level
intent has been agreed, including that the extent of the Ombudsman’s
jurisdiction should be broadened beyond Oranga Tamariki, there is no
explicitly minuted decision about the extent to which it should be broadened.
MSD considers that, given the differences in stakeholder views, and the

' The Oranga Tamariki System is defined to mean services and supports provided to children, young
people and their families under or in connection with the Oranga Tamariki Act 1989.
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significant implications of this decision for providers, then it is advisable to
clarify and confirm the agreed jurisdiction with Cabinet.

Paolicy considerations
6 MSD and Oranga Tamariki agree that:

6.1 the Ombudsman'’s jurisdiction should, at a minimum, extend to include
those service providers, approved under Section 396 of the Oranga
Tamariki Act 1989, providing custody to children and young people

6.2 individuals receiving services through the Oranga Tamariki system who
are not known to Oranga Tamariki, should not be able to complain
directly to the Ombudsman about these services

6.3 if Section 396 care providers are to be included in the Om an's
jurisdiction then only care provider organisations, and idual
foster parents, should be subject to direct investigati
Ombudsman @
6.4 the Ombudsman’s jurisdiction should only extend to . organisation
extent they are providing services under anga Tamariki Act,
not in relation to any other private or es
organisations may have.

7
issue of the extent of
otential non-financial
au’care providers).
8 consultation with Treaty

r views prior to introducing the
ere is a risk that consultation will

and Treaty Partners to raise any concerns they
~The chair of MSD's Kahui group has tested this
of Section 396 care providers and they are

jurisdiction and the potential reluctance of providers to provide services to
Oranga Tamariki because of the perceived burden.

mended next steps and process for confirming Cabinet agreement to the
urisdiction

10 MSD expects this issue may be a key point of discussion and consideration
through the Select Committee Process — regardless of the extent to which the
jurisdiction is broadened in the Bill that is introduced in the House.

11 The key decision needed now is about whether the Bill that is introduced in
the House provides for either a limited broadening (396 custody and care
only) or wider broadening (all providers) of the Ombudsman’s jurisdiction.
There is a further question about whether any policy work to better
understand the implications of wider broadening is undertaken prior to
introducing the Bill in the House (which would delay progress of the Bill) or as
part of the Select Committee process itself.

12 MSD recommends that you propose to Cabinet, through the August paper to
Legislation Committee (LEG), that the Bill provide for a limited broadening to

Confirming the jurisdiction of the Ombudsman over the Oranga Tamariki System 2



include Section 396 custody and care providers, noting that further policy
work can be undertaken through the Select Process to consider the merits and
operational feasibility of broadening the Ombudsman'’s jurisdiction to include
Section 403 Community Services and potentially other services provided
through the Oranga Tamariki System. Any subsequent decision to further
broaden the jurisdiction, informed by this work, could be considered by Social
Wellbeing Committee (SWC) following Select Committee.

13 MSD do not recommend the alternative options of providing for a wider
broadening within the Bill that is introduced in the House - with further policy
work undertaken either before or during the Select Committee process.
Further work to resolve the policy questions associated with wider broadening
before the Bill is introduced risks delaying the Bill. Alternatively, introducing
the Bill with a wider jurisdiction, while acknowledging that fu olicy work
is needed through Select Committee to support this widenin eating &

stakeholder uncertainty.
Recommended actions &

It is recommended that you:

1 agree to discuss with officials the Ombudsman’s }
confirming a decision on what is included in t

2.1 option 1 - limited broade
providers only
2.2 option 2 - wider by

people and their i

1989 (to t 11l
3 noteth Tamari
with<Trea ers and ca
: i

rior to introducing the Bill in the House

i erred then MSD considers the Select Committee process
ortunity for providers and Treaty partners to outline any

ave. On this basis MSD does not propose undertaking

option 1 prior to introducing the Bill in the House, thereby avoiding any

5 that the Bill considered by LEG for introduction in the House, and the process
considering wider broadening, provides for either:

5.1 option 1 - |limited broadening, with further work to assess the merits and
feasibility of wider broadening undertaken during the Select Committee process

(MSD recommended) :
@/ disagree
OR

5.2 option 2a wider broadening subject to further policy work and agreement by SWC
undertaken before the Bill is introduced, thereby delaying the Bill
agree/

OR
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5.3 option 2b wider broadening but with the expectation that the merits and

feasibility of wider broadening is considered as part of the Select Committee
process

agree/ disagre

6 agree to forward this report to the Minister for Children, the Minister of —and
the Speaker as the Chair of the Officers of Parliament Committee

gree/ disagree
7 note that depending on your preferred approach to resolving this i@nd the
considerations relating to ministerial consultation outlined in paragraphs 57-58 of this

report, you may wish to discuss this issue with some or all of the Ministers listed in
recommendation 6.

A

/ /
¥ /,u" ‘,l'l

LY

a

7 g
Molly El(cﬁk t
General\Manager
Social Development, Child and Youth Policy @ &X

eI NP
)

Hon Carmel Sepuloni N7 Date
Minister for Soci e tan
Employment § §
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Background

The Ombudsman'’s current juri
delivering services through t

©

14

15

16

17

19
20

In March 2019 Cabinet agreed to strengthen oversight of the Oranga Tamariki
System in three areas: independent complaints and investigation, monitoring
and advocacy [CAB-19-MIN-0113 refers]. At that time, Cabinet agreed the
policy intent of strengthened complaints and investigation oversight and that
the Ombudsman was best placed to take on this role.

In May 2021 MSD provided an aide memoire noting that the extent to which
the Ombudsman's jurisdiction should be broadened needs to be confirmed to
finalise the Bill (REP/21/5/436 refers) but this issue was not considered by
Cabinet at that time.

In June 2021, MSD provided a memo responding to a request fr your office
seeking further information on the potential impacts of broad he

Ombudsman’s jurisdiction given Oranga Tamariki’s propose i
direction towards devolving care to Maori and iwi organisati
inciuded information on available data about the nu
complaints about providers.

A decision on the extent of the Ombudsman’s<
finalise the Bill that is introduced in the )
be considered by LEG and introduced in %

this timeline depends in part on yout 2
outlined in this report. EE

does end to providers
ystem

K C jurisdiction in relation to the

Oranga Tamari ig Z ihvestigations of Oranga Tamariki
E 3 ~There are a range of service

providers ; g i ‘ e Oranga Tamariki system that cannot

96 care providers: ~60 providers approved under Section
anga Tamariki Act who are responsible for overseeing care
nts. This includes ten “whanau care providers” (who are either

ed or working towards accreditation) with responsibility for

18.3 Section 403 Community Services providers: ~500 providers
approved under Section 403 of the Oranga Tamariki Act. Some of the
services delivered by these providers and funded by Oranga Tamariki are
provided to individuals who may self-refer to these services and so may
not be “known"” to Oranga Tamariki

18.4 "Other services” provided under the Oranga Tamariki Act. There
are thousands of services provided by individuals and organisations as
part of each child’'s care plan.

Attachment A provides more detail about these categories of provider.

Currently, complainants can complain to Oranga Tamariki about these service
providers and, if they are dissatisfied with Oranga Tamariki's handling of the
complaint then they can complain to the Ombudsman about Oranga Tamariki's
alleged mishandling of the complaint about the provider. As part of this
process, the Ombudsman may require providers to provide information - but
they cannot investigate, or make recommendations to the provider directly.
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21

MSD recommends seeking Cabinet agreem
proposed jurisdiction

22

23

There are currently few and limited alternative options for resolving these
complaints independently of Oranga Tamariki or the provider. Complainants
can complain to:

21.1 the Office of the Children’s Commissioner who has very wide powers to
investigate “any decision” in respect of “any child” under Section 12(1)(a)
or Section 13(1)(a) of their Children’s Commissioner Act 2003, However,
in practice this power is seldom exercised and this power to investigate
matters relating to individual children and young people will be removed
under the proposed Bill

21.2 the Social Worker Registration Board. This is limited to complaints
relating specifically to social workers who have breached social worker
competency standards and does not extend to actions or d ions taken
by non-social workers or by provider agencies themselv

21.3 the Social Sector Accreditation Advisory Board. Any ecelv
by this group relating to the quality of services ack to
Oranga Tamariki.

confirm

Although the March 2019 Cabinet pap
rationale for strengthened complaints
no explicit, minuted agreemen
should be included in the O

Paragraph 37 of the body er (which were not

ollowing statement

assurance function, and complaints
ers obligations and services provided
These latter overs:ghr roles woufd apply

v rwces to these children (e.g. health, education
n 0 abm serwcés}ﬁmderhmng added for emphasis)

an advises that he understood from the March 2019
at it is sufficiently clear that Cabinet intended that his

@ Cabinet p
@ %; would be broadened to include at least section 396 care providers
ds

403 Community service providers but would also include other
prowded under or in connection with the Oranga Tamariki Act 1989.

nga Tamariki do not consider the Cabinet mandate is sufficiently clear and
do not consider that Ministers have had the opportunity to fully consider the
implications of this decision.

Given these differences of opinion, and the lack of an explicitly minuted
Cabinet decision we recommend seeking Cabinet agreement to clarify and
confirm the Ombudsman’s jurisdiction. The process and options for seeking
Cabinet agreement will be discussed later in this paper.

Policy objectives of strengthened complaints oversight and rationale
for a broadened jurisdiction

The policy objective is to ensure there is a timely, independent, child-friendly and
easy to navigate complaints pathway

26 The broad policy rationale for strengthening the complaints and investigation

function within the Oranga Tamariki system is to ensure complainants have
the option to access a timely, independent, child friendly and easy-to-navigate
complaints pathway.
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27 This reflects previous reviews of the Oranga Tamariki System, including the
Review of Child Youth and Family Complaints System (2013), the Beattie
Review (2018), and the recent Waitangi Tribunal report, He Paharakeke, he
Rito Whakakikinga Wharuarua. These reports emphasise the need for
independent complaint handling mechanisms - especially given that
complainants are often reluctant to raise concerns with people or
organisations with responsibility for their care.

28 It is also important to emphasise that the policy objective is to ensure there is
the option for complainants to complain directly to the Ombudsman about
these providers. Complainants may choose to complain directly to the service
provider or with the organisation directly should they wish. This “no wrong
door” approach aligns with the policy objective of being child friendly and easy
to navigate.

Rationale for broadening the Ombudsman’s jurisdiction

29 Broadening the Ombudsman’s jurisdiction to be able esti
providers supports the policy objectives of provldmg a tz mdepen
and easy to navigate complaints pathway.

30 MSD is of the opinion that Oranga Tamari

providers with them. Oranga
relationships with complai
interest. Although there is a
independent complai
about Oranga Tama

31

process of investigating Oranga Tamariki's
a case in which an individual complained about
of a complaint by a provider: the Chief

0 ed to Oranga Tamariki that they require the provider
i the.complainant, however neither Oranga Tamariki nor the
s :

d complaints about providers but was unable to remedy the
n. The Ombudsman further notes that a broader jurisdiction would
n more closely with the proposed scope of the monitering function (which
encompasses the Oranga Tamariki System) and therefore maximise the

@ cohesiveness of the relationship between the oversight agencies.
33

The Ombudsman notes that broadening his jurisdiction to include all providers
delivering services through the Oranga Tamariki System reflects the
Legislative Design Advisory Committee’s guidance, which states: 'All bodies
that exercise public functions should be subject to the Ombudsmen Act 1975
unless compelling reasons exist for them not to be’. The Committee’s guidance
represents an important constitutional principle that entities performing a
public function - whatever the status of the body - should be subject to the
same accountability mechanisms that apply to public sector bodies. It is for
this reason that the Ombudsmen Act already applies to a number of entities
which carry out a public function despite being ostensibly private or quasi-
private in nature. One example is the Te Urewera Board, the Tlihoe post-
settlement governance entity which provides governance to, and acts on
behalf and in the name of, Te Urewera, established under section 16 of Te
Urewera Act 2014.
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MSD and Oranga Tamariki agree the Ombudsman’s jurisdiction
should be broadened to include Section 396 custody providers

34

35

Oranga Tamariki sees merit i
after consultation with provi

MSD and Oranga Tamariki agree the Ombudsman'’s jurisdiction:

34.1 should include Section 396 providers who have custody of children at a
minimum

34.2 should not include services provided to children, young people or families
who are not “known” to Oranga Tamariki (e.g. individuals who self-refer
to a service provided under the Oranga Tamariki Act, but are otherwise
not subject to a report of concern or some other intervention that has
brought them to the attention of Oranga Tamariki?)

34.3 should not extend to direct investigations of individual fo rents, but
rather the organisations with responsibility for overseei ter care
arrangement

34.4 should only extend to organisations to the exte at y are pr r@
services under the Act, and not in relation to-any other private o
charitable purpose that these organisatio ay have.,

There is disagreement between MSD and
process through which the Ombudsma

broadened to include other categorié 5 ro i
Attachment A. &a

furt dening, but only
(o ely delay the Bill

i r broadening the

i 96 care providers, but they

roach and would expect to see
ected providers prior to Select

a partnership approach - Oranga Tamariki notes that
'ke!y to be supportive in-principle of independent
ints.ifvestigation. However there may be a perception, particularly
vhahau care providers, that the Ombudsman’s investigative powers
undertaken in partnership with providers. To the extent this is a

towards devolving care to Maori and Iwi organisations through whanau
care Partner organisations.

@nificant concern of current or potential future whanau care Partners,
\% is may hamper progress towards Oranga Tamariki’s strategic shift

The Chief Ombudsman considers that this concern is misguided. As an
Officer of Parliament performing independent complaints oversight the
Ombudsman is not undertaking monitoring by the Crown. The Treaty and
tikanga are nonetheless at the heart of his oversight of all agencies. This
means his Office must apply the Treaty and tikanga in its processes, and
his practices and decisions must be consistent with the Treaty and its
principles. To support this work the Ombudsman has established an
advisory panel comprising prominent Maori members who support the
Ombudsman’s role in carrying out his work. The Bill will codify and

2 Note, further work is needed to clarify more precisely how individuals who are “known” to Oranga
Tamariki is best defined to align with the policy intent.
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underscore this obligation as it relates to the Ombudsman'’s oversight of
the Oranga Tamariki system and it will be at the heart of his engagement
with Oranga Tamariki providers. This will include a requirement to
operate in a culturally competent way and to endeavour to develop
arrangements with iwi and Maori organisations to support the
Ombudsman with complaints and investigations under the Bill.

37.2 Administrative burden - especially for smaller providers. Oranga
Tamariki note that many approved providers, including whanau care
Partners, are small organisations with as few as three staff members.
Although these providers can pass on financial costs associated with an
investigation by the Ombudsman to the Crown, there is concern about
whether small organisations would have the capacity and capability to
engage with an investigation undertaken by the Ombuds
Ombudsman notes that he intends to engage with affe
support them with complaints handling and help th
role, both generally and in response to individua
draw on his experience of managing complaints
small organisations, including those that a
service, such as aged care facilities an
would seek to achieve quick, practic

resolutions to complaints and ot i
back to the service provider i
would only investigate forma

resolution cannot be achi
37.3 Lack of consultation ab e scope
been extensive censultati . i

afion W ection 396 care providers, or other
pié @ oposal to broaden the Ombudsman's
sir sefvices. Oranga Tamariki are concerned that

ership, to have to argue their points of view on
posal at Select Committee, and that attempts
gauge their views before the Bill is introduced to the

S
% e powers to investigate under the Ombudsman’s Act 1975 (which
s er than the powers of a Royal Commission of Inquiry) are

ortionate to the scale and level of risk associated with many
plaints. There may be a perception that involving the Ombudsman,
especially for more minor complaints, will lead to slower and less effective
complaints resolution and that complaints best practise recommends resolving
@ complaints as close to “source” as possible.
39

However, the Chief Ombudsman considers this perception misconstrues his
role. Major investigations are not the norm, and he uses his powers
proportionately according to the nature of the complaint. His existing practice
is to ensure complaints are resolved at source wherever possible, noting that
of the complaints against Oranga Tamariki completed so far in the July 2020
to June 2021 year, only 17% were investigated. Thirty two percent were
referred back to Oranga Tamariki for consideration in the first instance, and a
further 11% were resolved without investigation. Over 70% of complaints
were completed within three months.

Oranga Tamariki does not support broadening the jurisdiction to
include Section 403 Community service providers or other providers

40 Oranga Tamariki does not support extending the Ombudsman’s jurisdiction to
include Section 403 Community service providers or other services provided
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under the Oranga Tamariki Act 1989 to families, children or young people. In
addition to the concerns raised above, they believe:

40,1 there is a risk that some providers may choose not to provide community

services to Qranga Tamariki because of the perceived risk of investigation
and the burden associated with this

40.2 the risk of serious complaints relating to these providers is likely to be

lower than for custody holders or care providers

40.3 it would be difficult to operationalise and may create inequities and

confusion on the part of providers and complainants. For example, some
Section 403 services are delivered to children or families who are not

known to Oranga Tamariki. This could mean that some families receiving
a service could complain to the Ombudsman while others
same service could not. MSD considers these differences

of the Ombudsman’s jurisdiction to includ tion

service providers, and in particular how opriately de th
children who are “known” to Oranga way t opfiately
balances equity concerns.

Further factors to consider

o3

but the lack of centra

The number of complaints about pro %@
41 MSD notes that complaint (o] i

e small, but data is limited

ggests:

Qutcomes team has provided five
regional teams about provider

there is no centralised recording to know
typically received by regions.

L partner organisations over a fifteen-month period: one
custody holder; one about a $396 care partner; and 2

gnitude of the issue.

>3 the Ombudsman has provided a number of examples of complaints about

Oranga Tamariki's handling of complaints about providers. However the
Ombudsman’s systems are not currently set up to routinely record this
Information in @ manner that can be aggregated, and a manual search of
their text records was not able to reliably identify the information sought
on complaints relating to providers categorised by the statutory provision
under which they were engaged.

Ministry of Justice would like further information about the need for the change

42 MSD has sought the views of the Ministry of Justice, which has responsibility

for the Ombudsman Act 1975, on this issue. Justice agrees there is a need for
robust and accessible complaints and investigation processes within the
Oranga Tamariki system. It would like more information about the problems
the Ombudsman currently experiences with complaints against care providers
and how this situation differs from others in which a public sector agency
contracts a private entity to provide services. It is particularly interested in
any broader implications of explicitly extending the Ombudsman'’s jurisdiction
to a large number of private providers.
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43 MSD intends to work further with the Ministry of Justice and the Ombudsman
in the coming weeks to clarify these concerns before any potential
consideration of this matter at LEG.

Options analysis: MSD recommends the Bill introduced in the House
provide for a limited broadening of the Ombudsman’s jurisdiction to
include Section 396 custody and care providers

44 We have considered two key options for defining the Ombudsman'’s jurisdiction
in the Bill that is introduced in the House.

44.1 Option 1: limited broadening to include Section 396 care and custody
providers only

44.2 Option 2: wider broadening to include all providers delivering services
through the Oranga Tamariki system.
45 In considering these options, MSD has tried to balanc < @

45.1 align with the policy intent and public expectation that coamplaina
should have access to a timely, independ hild centred and easy to
navigate pathway for resolving complai rovide ering
services through the Oranga Tamari

45.2 minimise any delays in progres c @

45.3 limit unexpected impacts -b) M% der uncertainty

A Stonal

alised and clearly

CORSie the Select Committee Process provides an adequate
oppoftu re providers and Treaty partners to raise any concerns and
t consultation would likely delay the Bill and may not identify a
ar of resolving any concerns that are raised in any case. MSD notes
chair of MSD’s Kahui group has recently met with 14 Section 396 care
vi

ders and confirmed that these providers were supportive of MSD's
recommended approach.

49 We consider that a limited broadening to include Section 396 custody and care
providers could be confirmed at LEG. We do not consider agreement at SWC is
needed given that Oranga Tamariki are supportive of the policy intent to
broaden the Ombudsman’s jurisdiction to include Section 396 custody and
care providers.

50 MSD considers there is merit in contemplating wider broadening of the
Ombudsman’s jurisdiction to include Section 403 community service providers
and “other” services provided to families, children and young people under the
Oranga Tamariki Act 1989. However we consider that further policy work
should be undertaken to:

50.1 clarify how this wider broadening would work in practise, including the
feasibility of limiting the jurisdiction to include only those individuals
“known” to Oranga Tamariki and the equity issues this may raise

50.2 further assess whether the rationale for broadening to include the large
number of Section 403 providers (more than 500) and the thousands of
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51

Alternative option: seeking agreement at SWC to include all provid
LEG and introducing the Bill in the house

52

53

54

55

58

23

“other” providers delivering services under the Act is proportionate given
the level of risk involved and the adequacy of existing complaint
resolution mechanisms

50.3 further assess to what extent this wider broadening of the Ombudsman's
jurisdiction to include these providers is consistent with the approach
adopted in other sectors

50.4 better understanding any impacts for these organisations and
implications for the sector more generally.

If the limited broadening option is preferred then we would recommend this
further policy work to assess the merits of wider broadening outlined above be
undertaken through the Select Committee process. Depending on the

outcomes of this work, any agreement to further broadening o
Ombudsman’s jurisdiction could be agreed at SWC, after Se mittee. &

The alternative option would be to provide for a v
Bill that is introduced in the House.

One advantage with this option is that a
public expectations that the Ombudsp
broadened - especially given that the
powers to undertake investigati
Children’s Commissioner Act

Young People’s Commission\Bi

However, given the ifica licy u
need to underta i
agreement at

h paragraph 50 before seeking
the Bill in the House, This

would signi
iati i ( ' note the policy uncertainties associated
i i to seek agreement that consideration be

: recom
Mers and next steps

M u reciate the opportunity to meet with you to discuss how best to
solv issue. There are a number of factors that need to be weighed up
there are minor variations on the main options we have set out that could
sidered.

You may also wish to discuss this issue with s the Minister of Justice and the
Minister for Children, noting the concerns raised by Oranga Tamariki about the
need for consultation with care providers and Treaty partners before
introducing the Bill in the House.

The Chief Ombudsman has advised that the Speaker, in his role as chair of the
Officers of Parliament Committee, was consulted on and agreed to the policy
proposals in the Cabinet paper as it related to the enhanced role of the
Ombudsman. The Chief Ombudsman has recommended that the Speaker
should be consulted on any proposal to limit the Ombudsman’s jurisdiction to
not include all providers delivering services through the Oranga Tamariki
System.

Subject to your agreement to the jurisdiction of the Ombudsman included in
the draft Bill, and the process for confirming this decision, MSD will work with
your office to update the timeline for progressing the Bill (if needed) and
instruct Parliamentary Counsel Office to update the draft Bill to reflect your
decision.
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Attachment A: Services provided to children, young people and their families under or in connection with the Oranga Tamariki

Act 1989 (the Act)

Section 396
(Custody)

Section 396
(Care)

Section 403
(Community
Services)

Other services
(not s396 or
s403)

Around 80 organisations are approved to provide service

o

o

Over 500 organisations are approv
over 100 Iwi or Maori organis

D

‘as iwi or Maori organisations. In early J

At any given time between 55 and 60 approved are services for children in
the custody of Oranga Tamariki (s396 Care - ncﬁ%@ovlders that have self-identified
hanau Care providers either
itation as a s396 Care provider.

. These are Dingwall Trust, Open Home

currently accredited (included here) o
Three approved organisations take c
Foundation, and Barnardos. @

services under section 403 of the Act, including

Of these, around 60 appr vade s396 services

@ Social Workers in Schools), Family Start, Strengthening
wnity-led services

Families, an ol
Services C n wi g family violence
Ther ices ‘ﬁ{‘ ’rimary Level Mental Health Services for children in care, to meet
n (behavioural and/or emotional) identified through Gateway Assessment
s sui‘&kers, including 20 organisations with approximately 40 FTE
and organisations provide additional services to children, including psychological

s, out of school activities (e.g. dance lessons, holiday programmes, ridmg lessons,
vaded as part of each child's care plan and purchased on a “fee for service” basis_.
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MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATU WHAKAHIATO ORA

Date: 16 September 2021 Security Level: IN CONFIDENCE

To: Hon Carmel Sepuloni, Minister for Social Development Q\@%onment
Cabinet paper: Oversight of the Orang 1 S @
and Children and Young People’s Co i il @

SS
Purpose of the report
1

This paper:
updates you on the outcomes of a @. tatio paper for
consideration by Cabinet Legis \.- tee (L or Oversight of the
Oranga Tamariki System and Chi d You oplels Commission Bill (the
Bill)
seeks your agreem our s needed to finalise the Bill

seeks your agr mmence i consultation on the attached LEG
paper and d i ndix I and\2 respectively) for two weeks, beginning 20

September
tion erial feedback, we will provide a follow-up
agr dge the LEG paper on 14 October 2021 for
i y LEG on er 2021.

i velopment (MSD) undertook agency consultation on the
nd version 21.1 of the Bill.

Agencies pr: d feedback on the LEG paper seeking to clarify a number of matters

the’scope of the Monitor

@ the relationship between the Bill and the Privacy Act 2020

the governance of the Children’s and Young Person’s Commission (CYPC or the
Commission),

fiscal impacts of the oversight arrangements.

5 Agency feedback on version 21.1 of the Bill mostly covered minor, technical wording
issues that have been addressed by the Parliamentary Counsel Office (PCO). In
previous versions of the Bill, some concerns were raised about the “serious harm”
threshold for the Monitor’s direct engagement with children and young people, but
these have since been resolved by making the Monitor’s obligations to engage with
children more explicit in its Code of Ethics.

6  Police sought clarification on whether it was intended that the Monitor’s scope
included Police responses to offending by children and young people under Part 4
(Youth Justice) of the Oranga Tamariki Act 1989. Further discussions with Police, the
Independent Children’s Monitor (the Monitor), and Ministry of Justice (Mol) have
highlighted the need to ensure there is a shared understanding of the intended scope
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of the Monitor including whether the Monitor should be empowered to monitor Police
compliance with the Oranga Tamariki Act 1989. This was implied, but not explicitly
noted in previous Cabinet minutes [CAB-19-MIN-0113, 10 refers].

7 MSD recommends that the Bill be drafted in a way that enables the Monitor to assess
Police compliance with the Oranga Tamariki Act but does not prescribe the extent to
which this is a core function of the Monitor for the greatest level of flexibility.

8 There are four outstanding minor and technical policy and process issues that you
have authority to decide to finalise the Bill. These are noted in the LEG paper.

Demonstrating regard to the Maori Advisory Group’s (MAG) views - MSD
has included a requirement in the Bill that the Monitor must demonstrate how it

has had regard to the MAG’s views. This aligns with, but goes b d, Cabinet’s
earlier agreement that the Monitor must have regard to the vi the MAG
[CAB-21-MIN-0153-01 refers].MSD considers this change is i or
ensuring a high level of transparency in how the views ave be
considered.
it ion 21.1 of\ the-Bill
i ie as
3-Fi rocess
A herefore seek

nitor, thereby

agreed by Cabinet [CAB-21-MIN-0153-01
could lead to difficulties prioritising and co0

your agreement to amend the Bill @

Monitor may request reviews. W

upholding the policy intentwhi imisi ior’ issues.
Ombudsman’s jurisdi ced that the scope of the
Ombudsman’s jurisd uld be limited to Section 396

Oranga Tamariki ) custody providers and that
agreement 3 [REP/21/6/670 refers]. We now
consider th S ¢ oted at LEG. However, Cabinet agreement

through the Select Committee process.

has previously agreed that a review of the
ght arrangements should be undertaken within five
encement [CAB-19-MIN-0687, recs 40-41 refer]. The
indicated it would be constitutionally inappropriate to be
ister initiated review. To address this issue, we are seeking your
remove references to reviews of the Ombudsman’s own
e while retaining the ability to review how the Monitor works with the
man. The Ombudsman has also agreed to review their own operations
for this to be noted in the LEG paper. This aligns with the agreed policy
intent to review the effectiveness of the oversight arrangements rather than

@ oversight bodies.

Recommended actions

It is recommended that you:

1 note that the version 24.2 of the Bill attached to this report is still subject to minor
amendments. We will send through an updated version (with track changes) as soon
as possible next week for Ministerial consultation

Cabinet paper: Oversight of the Oranga Tamariki System and Children and Young People’s Commission Bill
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Scope of Monitor

2 confirm whether the Monitor should be empowered to monitor Police responses to
offending by children and young people under Part 4 (Youth Justice) of the Oranga
Tamariki Act 1989, as implied by CAB-19-MIN-0113, 10

yes / no
3 agree, subject to your confirmation at recommendation 2, that the Bill:

3.1 enables, but does not prescribe, the extent to which the Monitor is expected to
monitor Police responses to offending by children and young people under Part
4 of the Oranga Tamariki Act 1989. This provides flexibility for nature and
extent of this monitoring to evolve, subject to Ministerial dir to the

Monitor’s discretion, and regulations setting out the minimu tha
must be included in the Monitor’s reporting under th g ct

(Recommended option)
ag / disagree
OR

3.2 explicitly prescribes that monitori P onse g by children
i -’

and young people under Part 4 e\Ordrga Ta 89 is a core

function of the Monitor ii
3.3 explicitly prov e Monitor wii met monitor Police responses to

offending i and %o e under Part 4 of the Oranga Tamariki

Act 1989 un direct Ministers, or if the Monitor chooses to on its own

XE% > agree / disagree
4 ote-following on, neither Police and the Monitor indicated sought to
vocate roka\par
: note tha

agree / disagree

ular policy position on what the Monitor’s scope should be

nay wish to discuss the implications of the proposed options on the
Q Monitor through the Ministerial consultation process to confirm

i "understanding and expectations of the Monitor’s scope

e if you agree to options 3.2 or 3.3, we will likely require further policy approval

from SWC prior to LEG
ori Advisory Group
7 agree that the Bill include a requirement for the Monitor to annually publish how it
has had regard to the views of the Maori Advisory Group
agree / disagree

Ministerial direction and requests

8 agree that the Bill allow only the Minister Responsible for the Monitor to request
reviews, noting that any other Minister may request a review through the Minister
Responsible for the Monitor

agree / disagree

Cabinet paper: Oversight of the Oranga Tamariki System and Children and Young People’s Commission Bill
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Matters relating to the Ombudsmen

9 note you previously agreed to MSD’s recommendation to a limited broadening of the
Ombudsman’s jurisdiction to include Section 396 care and custody providers and
that explicit Cabinet agreement to this should be sought at LEG [REP/21/6/670
refers]

10 note we now consider it would be more appropriate that you agree that the Bill be
amended to reflect your decision noted in recommendation 9, under your authority
to make minor and technical policy decisions [CAB-19-MIN-0113, rec 52].

11 agree that the Bill be amended to reflect your decision noted in recommendation 9

12 note that, as you have previously agreed [REP/21/6/670 refers], Cabinet agreement
will be sought through the LEG paper to consider the merits and fe@ﬁf any &

further broadening of the Ombudsman’s jurisdiction through the

mitt
process ( ;
Review of Act provisions

13 note that the Ombudsman has advised it would be titutionally in ropriate for
the Bill to require that the Ombudsman’s oper be. reviewe e years
after commencement of the Act, as previousl ] N 19-MIN-
0687, 40-41 refers]

14 note the Ombudsman have agreed n r how the Monitor
works with the Ombudsman. They ces that they will
undertake a review into their o tipns be noted in the LEG paper.

ng Chieve t y.intent of Cabinet’s earlier

MSD is satisfied that the'5 a

agreement [CAB-19- 0 40-41
15 agree that the Bj ontinue
will no longer r he revi
operations
agree / disagree
Ministerial tation X
1 x&% Cir t%@?tached LEG paper and latest version of the Bill for Ministerial
ultation, w to it being considered at the 21 October LEG Committee
eeti X
X agree / disagree

Q Elliore lelog/zozt

gr the review agreed by Cabinet but
rectly consider the Ombudsman’s

Molly Elliott Date
General Manager
Social Development Child and Youth Policy

Hon Carmel Sepuloni Date
Minister for Social Development and
Employment

Cabinet paper: Oversight of the Oranga Tamariki System and Children and Young People’s Commission Bill
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Background

9  We provided your office with a memo on 6 August 2021, summarising agency
feedback on version 18 of the Bill and how we addressed this feedback. This resulted
in version 21.1 of the Bill, which was distributed for further agency feedback
alongside a draft of the LEG paper.

MSD sought feedback from the following agencies (key stakeholders in bold):

Office of the Children’s Commissioner (OCC), Oranga Tamariki-Ministry
for Children, Te Kawa Mataaho Public Service Commission (PSC), Office
of the Ombudsman, Independent Children’s Monitor (ICM or the
Monitor), Education Review Office (ERO), New Zealand Police, Ministry of
Health (MOH), Ministry of Education, Department of Prime Mini nd Cabinet,
Treasury, Police, Te Puni Kokiri, Te Arawhiti, Ministry for Pacifi
Ministry for Youth Development, Office for Disability Issue
Advisory Committee (LDAC), Oranga Tamariki’s Maori i
Social Development’s Te Kahui Group, Office of the P
of Justice (MOJ).

The Independent Police Conduct Authority (IPC
copy of the Bill and the LEG paper, but have n

they may have.

MSD received approximately 304
Bill. This feedback was collated i

recommendation respon individually.
We also met individ Monito @
discuss feedback.% @

v of personal information

3 ethi
Cabin e sly agreed that oversight bodies should develop a code of ethics (the
Co d the power to engage with individual children, young people and
r obtaining informed consent to support safe and ethical gathering and
f personal information [CAB-19-MIN-0687, 21 and 23 refer].

equirements for the Ombudsman, particularly when exercising their existing
investigation powers under the Ombudsman Act 1975 in the Oranga Tamariki
System.! However, it was not specified that the Code or the consent provisions need
to be in the Bill itself [CAB-19-MIN-0687].

%a
@ and OT both raised concerns that the Bill does not include any consent

' Powers under Section 19 of the Ombudsmen Act 1975 extend to: “requiring any person who in his
opinion is able to give any information relating to any matter that is being investigated by the
Ombudsman to furnish to him any such information”, and “an Ombudsman may summon before
him and examine on oath any complainant; or with the prior approval of the Attorney-General in
each case, any other person who in the Ombudsman’s opinion is able to give any such
information.”

Cabinet paper: Oversight of the Oranga Tamariki System and Children and Young People’s Commission Bill
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The Ombudsman consider that legislative prescription as to how they should seek
consent is at odds with the Ombudsman’s unique constitutional position and would
create a potentially problematic precedent for constraining the Ombudsman’s powers.

The Ombudsman considers they are bound by a general principle to act in the best
interests of a child and that they would routinely seek a child or young person’s
informed consent as part of any preliminary inquiry or investigation.

Definition of “serious harm” when engaging directly with children g pe EQ
Oranga Tamariki continued to provide feedback on the pr n preventing the
Monitor from engaging with children or young people where the engageme i
to cause serious harm. They indicated their concern the Monitor'sdirec

t\meet

engagement could still harm the child or young S if tha o]
the “serious harm” threshold.

MSD notes there is a risk that a threshold<of
seeking information from children or yo
i

important for the Monitor know. Thi
as previously worded. The clause w
with children unethically.

This issue has been reso

with children in accor ce i €
Tamariki are satisfie this’chang ad t
mention this issue.

3 pape i the Treasury to reiterate that there are likely to
ca ations of ill i respect of the Monitor’s transition from MSD to the
ation Review Qffice ( and the operation of the Ombudsman and the

i and Young Peaple’s Commission.
conceérns round the fact that ERO is a small vote and has little capacity
abs i al costs that may be required to establish the new departmental
ag F , ERO does not have corporate services similar to MSD and therefore

@ t the baseline MSD have been afforded as current hosts of the ICM

he tr

itor’s obligations to engage
SD understands that Oranga
G paper consequently does not

unsustainable for ERO.

ansitional funding and funds for corporate services are built into the Monitor’s
existing budget and we continue to consult with Treasury, ERO and the Monitor on
next steps.

References to specific population groups

Cabinet agreed that the Bill would require the Monitor to collaborate with, and have
regard to the views of, a Maori Advisory Group [CAB-21-MIN-0153.01].

Both OCC and Te Arawhiti remain concerned about whether the Maori Advisory Group
is sufficient to meet the need for greater involvement of Maori in decisions related to
the Oranga Tamariki system.

We consider the requirements in the Bill will adequately support Maori participation of
those with experience and knowledge of issues in the context of the Oranga Tamariki
system and of tikanga Maori.

Some agencies continued to provide feedback that some specific population groups
should be specifically referenced (e.g. Pacific children and young people). We have

Cabinet paper: Oversight of the Oranga Tamariki System and Children and Young People’s Commission Bill
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reiterated to agencies that it may be difficult to future-proof the Bill by explicitly
naming priority population groups that may change over time. Instead, we have
focused on ensuring the Bill provides the necessary functions, powers and duties
needed to consider the needs and aspirations of diverse groups as they evolve over
time.

Confirming the intended scope of the Monitor’s function and the
youth justice system

Feedback from Police and DPMC highlighted some confusion as to the scope of the
Monitor’s function. In particular, there is uncertainty about whether Ministers
understood and intended that the Monitor would be expected to monitor Police
responses to offending by children and young people under Part 4 of Oranga
Tamariki Act 1989 in the youth justice system. Or, alternatively, they
intended the Monitor to only monitor the exercise of Police powers ey
intersect with Oranga Tamariki.

Evidence from earlier Cabinet papers notes that youth justice\is part of the
also note t

oris &(fending by children
monitoring Police compliance

apers. This has created some

Oranga Tamariki Act 1989, including by gover
Tamariki) with roles and responsibilities u
refers].

Although this implicitly includes mo
and young people under the Orang
itself was not explicitly mention r
uncertainties in the policy i tio

papers is focused on %
ing. ©

e
agencies play in su *

ga
Education.
The Monitor’ ur%n ing o in of the oversight system is that their
i

monitori includ actions to the extent they applied to children and
youn opl e poi eferred to Oranga Tamariki, through either a
Youth C mily Gr ence or a report of concern. Although the Police

ar supporting a Tamariki (for example referring young people to

oup Con nces), they also exercise powers under the Act (such as powers
respect of children that may never come into contact with

R including Police’s responsibilities under the Act
h are two key rationales for including Police in the scope of the Monitor.

The care and protection system and the youth justice system were intentionally

designed to operate as parts of a cohesive, overarching system under the
Oranga Tamariki Act 1989. Police therefore play a significant decision-making
role in the Oranga Tamariki System when responding to offending by children
and young people.

There is a risk that excluding Police from the Monitor’s scope will lead to a gap in
oversight.

First, the Police are key decision-makers on whether and how young people become
involved with Oranga Tamariki. For example, Part 4 of the Oranga Tamariki Act 1989
gives Police powers to detain young people for more than 24 hours, and/or take
alternative action to divert children and young people from the Youth Courts where
public safety is not at risk.

Cabinet paper: Oversight of the Oranga Tamariki System and Children and Young People’s Commission Bill
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Second, if the Monitor cannot monitor Police responses to offending by children and
young people under Part 4 of the Act, there is risk of a gap in monitoring that could
undermine our work to strengthen oversight.

The Office of the Children’s Commissioner’s (OCC) current monitoring powers
under section 13(1)(b)(ii) of the Children’s Commissioner Act 2003 includes
monitoring the policies and practices of Police in the youth justice system under
the Oranga Tamariki Act 1989. We note this power does not require the OCC to
regularly review Police but empowers them to do so.

These powers will not transfer over to the Children and Young People’s
Commission once the Bill is enacted. Given OCC's existing monitoring function
was always intended to transfer to the Monitor, MSD is of the viewthat the
Monitor should also be transferred the powers to monitor the P in the youth
justice system.

Transferring this power will enable the Monitor to consi ctice.
these functions are not transferred, the Monitor may a to moniter

least 1200 children in the Oranga Tamariki System-that are not “know

the Oranga Tamariki Act 1989 for these chi dren. as
consider this potential gap could undermi = |

conduct an actice’under
mentioned we

nt to g ersight of

the Oranga Tamariki System.
There is little risk of duplication with exi. \ 0 X
There has been some confusion_ab '
Independent
S

Monitor’s scope and the role of t % i
ated by clause 54 of the Bill, which requires
i e IPCA, and if appropriate

with by other agencies. This
be managed by the Monitor, the

consider the risk of duplication. i
the Monitor to consult wj
refer-on matters that arexmore

means that any j
IPCA or both gr

he Bi the Monitor to monitor Police’s
ider the is not prescriptive about the nature and extent

g
%%%@ the Bill to include Police’s powers, based on their
a

policy intent.
t you confirm that it was intended that the Monitor should be

er
o monitor Police responses to offending by children and young people
rthe Oranga Tamariki Act 1989, noting that you may wish to discuss this issue

your Cabinet colleagues through the Ministerial consultation process.

compliance with the Oranga Tamariki Act 1989, we seek your further agreement
needed to clarify the extent to which the Bill prescribes the nature and degree to
which Police compliance is monitored.

@ Subject to your confirmation that the Monitor should be empowered to monitor Police

2 The IPCA handles complaints related to Police conduct under any Act, including the Oranga
Tamariki Act 1989.

Cabinet paper: Oversight of the Oranga Tamariki System and Children and Young People’s Commission Bill
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We have considered three main options to provide for this in the Bill:

Option 1:

Enabling, but not prescriptive
oversight of Police compliance
(Recommended)

Option 2:

Prescriptive focus
on Police
compliance as core
function

Option 3:

Explicit provision
that monitoring
Police compliance is
optional

The Bill would empower the Monitor to
monitor Police compliance with the
Oranga Tamariki Act 1989 but would be
silent about the nature and extent of this
monitoring. This would allow monitoring
of Police’s compliance and operations to
the same extent that they are expected
to monitor Oranga Tamariki, or to
undertake relatively “light touch”
systems monitoring and provide
flexibility for this to change over time.
This would be subject in part to
Ministerial direction, to the Monitor’s
discretion, the views of the MAG, and in
regulations within the Bill setting out the
minimum content that must be includedx
in the Monitor’s reporting under the

The Bill would
explicitly require the
Monitor to include
Police compliance
under the Oranga
Tamariki Act 1989 as
part of their core
function.

The Monitor would not
monitor Police
compliance with their

responsibilities under
the a Tamariki
A ess <
. by
is
onit t

s, orift
s

or choo

O

Oversight Act.3 x

in the LEG

> relation to Police

and may be raised through the Ministerial consultation

, we consider that

. a policy decision from SWC, prior to LEG
e Bill’s introduction to the house. MSD would
nsure this does not delay the Bill.

3 Regulations relating to the content of the State of Oranga Tamariki system report.

Cabinet paper: Oversight of the Oranga Tamariki System and Children and Young People’s Commission Bill
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Feedback from consultation drew attention to minor policy matters
that require your decisions

These decisions are noted in the LEG paper as being exercised under your authority
to take decisions on minor and technical matters required to finalise the Bill [CAB-19-
MIN-0113 rec 52 refers].

Monitor required to demonstrate how they have had regard to views of a Maori
Advisory group

Cabinet agreed that the Bill would require the Monitor to collaborate with, and have
regard to the views of, a Maori Advisory Group [CAB-21-MIN-0153.01].

The purpose of the Maori Advisory group is to support meaningful a ffective
engagement with Maori to ensure the Monitor’s activities are appr Yy atering&

for Maori needs [CAB-21-MIN-0153.01 rec 15.2 refers].

MSD propose that the Bill includes a further requirement t he\Monitor must
demonstrate annually how they have had regards to the views of the Maori Adyiso
Group on their website. MSD notes that this change res there is a<hi

transparency about how the MAG’s views have
allay concerns by some stakeholders that are li

1)) u
strongly supportive of this proposed requirement to te how the Monitor has
had regard to the views of the .
We note that PSC conside is ch i at the Monitor may avoid

ntentious issues out of concern
r, MSD considers these risks are
ions of the group could be already
t 1982.

(0] equirement supports the need for transparency in
i account and outweighs the risk identified by

0 come from the Minister responsible for Monitor

manageable give
requested unde

We consider\the
how t upf
PSC.

reports

jon 18-of
hin i
the frust a
s].
ra

0
d some concerns that enabling multiple Ministers to request reviews could
ead to overlapping or similar requests for the Monitor, which would be

administratively burdensome and difficult to coordinate.
We consider that allowing other Ministers to request reviews through the Minister
responsible for the Monitor will uphold the policy intent and minimise coordination

issues. The Bill would only need to explicitly refer to the Minister responsible for the
Monitor as being able to request reviews.

ed

owed a number of Ministers* to request a review on any topic
's'scope from the Monitor. This was agreed to by Cabinet to balance
idence of Ministers and the public in the Monitor [CAB-21-MIN-

MSD recommends you agree to remove explicit references in relation to these
provisions to other Ministers except for the Minister responsible for the Monitor.

4 Previously, the Prime Minister, the Minister responsible for the Monitor, and the Minister
responsible for the administration of the Oranga Tamariki Act 1989 could request a review as long
as it did not require the Monitor to cease its existing operations to prioritise the request.

Cabinet paper: Oversight of the Oranga Tamariki System and Children and Young People’s Commission Bill
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We propose that the limited broadening of the Ombudsman’s jurisdiction be
noted, rather than agreed, in the LEG paper

You previously agreed to MSD’s recommendation to a limited broadening of the
Ombudsman’s jurisdiction to include Section 396 care and custody providers and that
explicit Cabinet agreement to this should be sought at LEG (REP/21/6/670 refers).

We now consider it would be more appropriate for you to agree, under your authority
to agree minor and technical matters [CAB-19-MIN-0113 rec 52 refers], that the Bill
be amended to provide for a limited broadening of the Ombudsman’s jurisdiction to
include Section 396 care and custody providers. This decision will be noted in the LEG
paper, rather than included as an agree recommendation for Cabinet consideration.

You have also previously agreed that a potential further broadening
Ombudsman’s jurisdiction, to include Section 403 providers and otk
delivering services under the Oranga Tamariki Act 1989, be corside
Select Committee Process. The LEG paper seeks Cabinet a

operations

The criteria for review of the Oversight Act we
2019 [CAB-19-MIN-0687, recs 40-41] and.i

with the approach

to review the Act at the directionp o v ster res ible\for the Act. They noted it
would not be appropriate for the ive to di a of an independent
Officer of Parliament.

t

We have consulted wj - the Ofc@ erk on other options to address

this concern.
The Office of th

g references to reviews of the

Faihing the ability to review how the Monitor
Anot direct review of the Ombudsman’s own
% olicy intent to review the effectiveness of the

form

than oversight bodies themselves [CAB-19-MIN-0687,

that the Ombudsman’s undertaking to review their operations will be
paper. MSD considers that this approach achieves the same policy
as been agreed by Cabinet and can therefore be agreed by you under
ority to make minor policy decisions.

ext steps
@ The next steps for progressing the LEG paper are as follows:

Ministerial consultation (two weeks) 20 September - 5 October

Feedback and report to Minister seeking agreement to 7 October
lodge LEG paper and Bill

Lodge LEG paper 14 October

LEG consideration 21 October

We seek your feedback and agreement to commence Ministerial consultation on the
LEG paper and draft Bill (and pending any further minor changes to the Bill that we
will provide to your office prior to the commencement of Ministerial consultation).

Cabinet paper: Oversight of the Oranga Tamariki System and Children and Young People’s Commission Bill
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We will also work with your office to support Ministerial and Government caucuses
consultation as required.

Papers and appendices

71 Please find enclosed the following papers and appendices:
e Appendix 1 (separate document) - LEG paper for Ministerial consultation
e Appendix 2 (separate document) - Version 24.2 of the Bill
e Appendix 3 - Summary table of key themes

e Appendix 4 - Youth Justice system diagram

File ref: REP/21/8/893

Author: Outof scope policy Analyst, Child and Youth

Responsible manager: Melissa Cathro, Policy Manii
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Appendix 3 — key themes from agency consultation

This list is not exhaustive and officials can provide more detailed information as needed.

Agencies involved Issue addressed?
Scope of Monitor in I[\F/,]((:)? N
relation to Police and .
Youth Justice P°|'C? Subject to your decision
Monitor
Safe and ethical Ministry for Youth
engagement by Development
Ombudsman not provided | Oranga Tamariki
for in Bill Ombudsman

Office of the Children’s
Commissioner

Lack of reference to Ministry for Pacific
specific population groups | peoples
Te Arawhiti
Te Kawa Mataaho /\Q A
Fiscal implications Treasury § m \ NV

s(v{s
Maori Advisory Group Te Araw

M & your decision
Requests for reports froc\nj

a
>v V Vv
Minister responsible fo ff a3 Mat
i B Subject to your decision
D

A
=X
v

broa e Omt&
r|sd|ct|on< ranga Tamariki Subject to your decision and
Select Committee

v

Subject to your decision

0

Monitor

<

ewe ro i s Ombudsman

%
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Appendix 4 — Youth Justice system diagram

Police apprehend child or young person
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v
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Do
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MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATU WHAKAHIATO ORA

Date: 8 October 2021 Security Level: IN CONFIDENCE

To: Hon Carmel Sepuloni, Minister for Social Development i&'@loyment &
Agreement to minor policy decision to fi %Mers@
Bill

Purpose of the report @

1  This report seeks your agreement to a fur; feram dte ii decision
needed to finalise the Oversight of the w% riki t and Children and
Young People’s Commission Bill (th

2 We recommend you agree to exﬁx\l%} Ombud binet’s previous

cau

decision that the Bill requires ov agenc élop information rules [CAB-
er needed and may impinge on

Agree/ disagree

8/10/2021
Melissa Cathro Date
Policy Manager
Child and Youth Policy
Hon Carmel Sepuloni Date

Minister for Social Development

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington - Telephone 04-916 3300 - Facsimile 04-918 0099



Exempting Ombudsman from requirement to develop information
rules

3 We have become aware that Cabinet’s previous decision that the Bill require
oversight agencies to develop information rules [CAB-19-MIN-0687, 19-20] should
not apply to the Ombudsman.

4  The Bill itself has been drafted to reflect this, but your agreement to this is needed
under your authority to make minor and technical policy amendments to the Bill
[CAB-19-MIN-0113, 52 refers].

5 The rationale for exempting the Ombudsman from having information rules is that:
5.1 the Ombudsman has strong existing safeguards for ensuring th formation is
gathered, stored and used safely. All Ombudsman staff are an oath
confidentiality. The Ombudsman also routinely collects, store hig
i

sensitive information and they have very well-establis formatiagn

management policies and processes

5.2 the Ombudsman’s information gathering activities-to support theirover
function is supported by a hybrid of powers ed~under th dsiman Act
(1975) and the Bill. It would not be practropria e formation

rules that apply to information collect Bill, bu mbudsman
Act
ers under the

5.3 there is a risk such rules woul i their exis
Ombudsman Act.
6 MSD and Oranga Tamariki have t wit buddsman to discuss these

processes in detail. We are-satisfie phold Cabinet’s intent which is
be gathe @ 0 nd used in a way that protects

to ensure that inform
people’s privacy.
to thi @ the LEG paper will be amended to note
hnicalpali ecision that you have made under your authority
ove

Next ste
8 % to receive any feedback received through Ministerial consultation from
u ice by tobetrWe will endeavour to update the Bill and LEG paper to
( d

@ ct thisfee d provide a cover report early next week seeking agreement
o Iod@ (

paper by 14 October for consideration by LEG on 21 October.
Xf SCOpe€ Principal Analyst, Social Development Child and Youth Policy

7  Subject to your
this as a mi an
outline p

@ onsible manager: Molly Elliott, General Manager, Social Development Child and Youth

REP/21/10/1097

Agreement to further minor policy decision to finalise 2



MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATU WHAKAHIATO ORA

Date: 12 October 2021 Security Level: IN CONFIDENCE

To: Hon Carmel Sepuloni, Minister for Social Development @yment &
%ill

Cabinet paper — Oversight of the Oranga 1S s@
and Children and Young People’s Co iIss :
Approval for Introduction @ @

Purpose of the report @ @
1  This report seeks your agreement to lod g ache . per (Appendix 1)
@) e
ig

for the next Cabinet Legislation Co ) on 021 seeking

Cabinet agreement to introduc e t of the aTamariki System and
Children and Young People’s Co ission Bill.

Recommended act @
1 agree Io& y E %mper by 14 October 2021
agree / disagree

2 w draft D rtn&l Disclosure Statement for the Bill has been attached in
P dix2§ i dged as part of the Cabinet Paper.

volly Elliott Date
General Manager,
%ocial Development, Child and Youth Policy

Hon Carmel Sepuloni Date
Minister for Social Development and Employment
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The Bill and LEG paper have undergone Ministerial consultation and
are ready for lodgement

2  Ministerial consultation ended 8 October 2021 on the LEG paper and version 24.2 of
the draft Bill.

9(2)(9) (1)

RN~

~
ONC> O\ Y

C S NN\ \ 2\ A\ N\ N\ \

SRR (\\\§

N
The i suther b ..$

ring the Ombudsman’s jurisdiction can

be ed through Selfect Committee process
e note that %ﬁation 7 of the LEG paper also seeks Cabinet agreement that
Mmerits<and ity of a potential wider broadening of the Ombudsman’s
nd the limited broadening that is provided for in the Bill) be

jurisdi
considekred gh the Select Committee Process.
10 i ning would impact a much wider range of providers delivering services

er the Oranga Tamariki Act 1989 (the Act). This would include some or all the iwi
: approximately 500) and community partners delivering community services under

ection 403 of the Act and potentially thousands of other partners delivering services
under the Act.

11 We expect that Select Committee may wish to consider how best to ensure the views
of this much wider group of providers are taken into account as part of their
deliberations.

The Children’s Commissioner continues to communicate his
concerns

12 The Children’s Commissioner raised concerns about two issues with the Bill in a letter
to MSD Policy on 30 September 2021.

13 He requests consideration of the retention of the current power (under Section
12(1)(a) of the Children’s Commissioner Act 2003) to investigate decisions,
recommendations, or acts and omissions in respect of individual children.



14 MSD is responding to this concern noting that the removal of the Commissioner’s
investigation function in respect of individual children is a policy decision that was
considered by Cabinet in 2019 and noted again in 2021 [CAB-19-MIN-0113, CAB-19-
MIN- 0687, CAB-21-MIN-0153.02 refers].

15 Cabinet has agreed that the Commission will retain its general inquiry powers with
additional information request provisions to support its systemic advocacy role.
Individual complaints will be the responsibility of the Ombudsman - recognising their
existing capability and capacity in this area. This feedback from the Commissioner
and MSD’s response is briefly noted in the appendix to the LEG paper.

16 The Children’s Commissioner is also concerned the Bill does not explicitly provide for

their role to advocate for change specifically in relation to the Orang mariki

system - noting that this was envisaged to be a key part of the ove system.

17 MSD is responding to this concern by noting that the Bill enables t issio
undertake this specific advocacy - but it does not explicitly . By draftin
the Bill in a way that is enabling, but not prescriptive, the mission will be.a t

focus their advocacy effort where it is most needed a ave ibility for t
change over time. This approach aligns with best p guidance on‘drafting

legislation.
Next steps @
18 Timeline of the next steps in this proces%gQ\yK ed be%
Pending your approval, MSD wiliNo W Jh\@I \1§> October

paper and final version of the Bil
AN

LEG considers pape?@%> @&%October
Cabinet approv@ (@} Late October

Introduction b Q;éus ~fi \eéling and Early November (estimated)
refer ct Commj

%Wittee Estimated to run between
@ % December 2021 to May 2022

(6 months)
\%\V
&\@I eport on Submissions Post May 2022 (estimated)

dicés

ndix 1: Cabinet paper
pendix 2: Draft Departmental Disclosure Statement
REP/21/10/1105
Author: Outof scope pglicy Analyst, Regional Development Policy

Responsible Manager: Melissa Cathro, Policy Manager, Child and Youth Policy
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Cabinet paper

Date: 21 October 2021 Security Level: Cabinet

Sensitive
For: Hon Carmel Sepuloni, Minister for Social Develop
Employment @

File Reference: REP/21/10/1140

Introducing the Oversight of Or a0 ari t\gm
and Children and Young Peo m il
Cabinet

Cabinet Committee

21 October 1

Date of meeting
L. rmel Sep
Minister yme

@ abinet agreement to introduce the
of ©ranga Tamariki System and Children and

u ar
Purpose Ov :
o] ople’s Bill (the Bill).
Talki hts X
%ﬁcver ie
This desa legislative framework to improve outcomes for children and

ple by strengthening oversight of the Oranga Tamariki system and

1o
Y O
@ iSsues in three core areas:
% dependent monitoring and assurance of the Oranga Tamariki system,
% 0 oversight and investigation of complaints in the Oranga Tamariki system;
@ and

er for Social Development and

0 system-level advocacy for all children and young people.

o I will be seeking approval from the Business Committee that the Bill be
introduced as a single omnibus bill under Standing Orders 269, to be split into
two Bills during the Committee of the Whole House.

o Parts 1 to 4 and Schedule 1 of the Bill will become the Oversight of the Oranga
Tamariki System Bill. This Bill creates the legislative framework for the Monitor
and incorporates new duties and powers for the Ombudsman to improve
outcomes for children and young people in the Oranga Tamariki system.

o Part 5 and Schedules 2 to 4 will become the Children and Young People’s
Commission Bill. This Bill repeals the Children’s Commissioner Act 2003 and
reconstitutes the Office of the Children’s Commissioner as the Children and
Young People’s Commission with a strengthened systemic-advocacy approach
for all children and young people in Aotearoa.

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington - Telephone 04-916 3300 - Facsimile 04-918 0099



. I propose the Bill is referred to the Social Services and Community Committee
for consideration with a timeframe for report back of six months.

o The Bill will then be enacted in late 2022 or early 2023.

. I note that I have made a number of minor and technical policy decisions since
we last met [back-pocket points in “Background” below].

| seek Cabinet agreement to recommend that Select Committee consider the

merits of a further, wider broadening of the Ombudsman’s jurisdiction

o In March 2019, Cabinet agreed that the Ombudsman’s jurisdiction in the Oranga
Tamariki system should be broadened but the precise extent of this broadening
has not been explicitly considered.

0 The Bill already includes a limited broadening of the O
jurisdiction to include approximately 60 providers
responsibility for overseeing care arrangements

o
ranga Tamariki
jelivering services
o ese providers, I recognise
erational feasibility of doing so
ers
0 TheS provide an opportunity to more fully
consi grs’that may be impacted by the broadening
of
Bac d

ay peak to the minor policy decisions you’'ve made since May 2021
. @ e’‘been minor changes to the Bill that I wish to highlight:

©

e Bill requires the Monitor to demonstrate how they have had regard to

requirement will support the need for transparency in how the Group’s
views are considered.

%%% the views of the Maori Advisory Group every year. This reporting

We previously discussed the need to ensure the trust of Ministers in the Monitor’s
findings in May 2021. It was agreed that the Prime Minister, the Minister responsible
for the Bill and the Minister responsible for Oranga Tamariki could request a review
from the Monitor, as long as doing so would not interfere with the Monitor’s functions.
Upon further discussion, I have agreed that only the Minister responsible for the
Monitor will be able to request reviews by the Monitor to prevent duplication of
requests and encourage coordination. Other Ministers will still be able to request
reviews through the Minister responsible for the Monitor.



Additional information on concerns raised from agency and
Ministerial feedback!

A. The Bill Some agencies, and the Minister for Pacific Peoples, provided
avoids feedback that some -p_riorit_y population groups shou!d be spgcifically
naming referenced (e.g. Pacific children and young people) in the Bill, and

.. not just Maori (in the Treaty of Waitangi clauses).
specific
priority Rather than explicitly identifying particular priority population groups

in primary legislation, we have focused on ensuring the Bill provides

opulation
pop the necessary functions, powers and duties needed to consider the

groups needs and aspirations of diverse priority groups and fiexibility for
this to evolve over time.
There is also scope within regulations to, for
the Monitor’s reports focus on the needs .

B. The scope

of the Monitor

includes all

parts of the
Youth Justice
system under
the Oranga
Tamariki Act
1989

n who has
ference and involving

crétion to issue a warning or
some

portant because the care and protection and
ems were intentionally designed to operate as

esive, overarching system under the Oranga Tamariki
@ 1989. Police therefore play a significant decision-making role in

h anga Tamariki System when responding to offending by

children and young people. There is a risk that excluding Police
@ responses from the Monitor’s scope will lead to a gap in oversight.

1 MSD sought feedback from the following agencies (key stakeholders in bold): Office of the Children’s
Commissioner (OCC), Oranga Tamariki-Ministry for Children, Te Kawa Mataaho Public Service
Commission (PSC), Office of the Ombudsman, Independent Children’s Monitor (ICM or the
Monitor), Education Review Office (ERO), New Zealand Police, Ministry of Health (MOH), Ministry of
Education, Department of Prime Minister and Cabinet, Treasury, Police, Te Puni Kokiri, Te Arawhiti,
Ministry for Pacific Peoples (MPP), Ministry for Youth Development, Office for Disability Issues,
Legislation Design Advisory Committee (LDAC), Oranga Tamariki’'s Maori Design Group, Ministry of
Social Development’s Te Kahui Group, Office of the Privacy Commission, Ministry of Justice (MOJ).



C. Concerns
about limited
consultation
with partners
about
broadening
Ombudsman’s
jurisdiction

. the Bill
oes not
require the

Ombudsman
to develop
information
rules or code
of ethics,
seek consent
from children,
or be subject
to a review in
five years

The Minister for Children noted he has no major concerns with
broadening the jurisdiction of the Ombudsman but is keen to see
more detail on how providers will be adequately and meaningfully
consulted on any potential hew powers.

While providers have been informed about the proposed role of the
Ombudsman in overseeing complaints and investigations, there has
not been extensive consultation on the specific proposal to broaden
the jurisdiction to include them.

MSD’s Kahui group discussed this issue with a small
Section 396 care providers, and they were supporti

the proposal and did not support delaying the B time f
further consultation, given the opportunity ners t
provide their feedback through the Sele tee pro .

You are also seeking Cabinet agre t that'it be recom to
Select Committee that they co ider bro of the
Ombudsman’s jurisdiction, to de\Section ity
g ser @r e Act.
sdsman \%lon would mean
ho ar w Oranga Tamariki could
\Y complaint directly from
the Om an through Oranga Tamariki.

Ho ay be challenging to

ple, some Section 403 service providers
i dividuals who are known to Oranga

0 e. For exa c
ers ~
therrecipients of these same services may be

riki -
emb neral public who self-refer. This would mean that
the ge ic could complain directly to the Ombudsman about
ese services, but not about other, similar, services delivered by

considered by Select Committee, including possible further
consultation with potentially affected providers.

g@gencies under other Acts.
%'- these uncertainties, the Bill does not provide for this wider
X(é z broadening. You are recommending instead that this issue may be

Cabinet previously agreed in March 2019 that the Bill require the
Ombudsman to develop information rules. The Bill does not reflect
this requirement because the Ombudsman has well established and
strict confidentiality requirements under the Ombudsmen Act 1975.
It would not be practical for separate rules to operate with respect
to information obtained under each Act and would also risk
impinging on the Ombudsman’s general powers to require
information.

The Bill does not include a requirement for the Ombudsman to seek
consent when collecting information or to be subject to a code of
ethics when undertaking investigations under the Ombudsmen Act
1975. While Cabinet did previously agree that the Ombudsman will



have the power to engage with children and young people subject
to a consent process, and should develop a code of ethics in
December last year, this agreement did not extend to a requirement
that the Bill must explicitly provide for this.

o The Ombudsman already has a power under section 19 of the
Ombudsmen Act 1975 to engage with individuals. The
Ombudsman has advised that legislative prescription in the Bill
as to how they should seek consent is at odds with the
Ombudsman’s independent statutory function and would
create a potentially problematic precedent for constraining the
Ombudsman’s existing powers.

o However, the Ombudsman considers they
general principle to act in the best inter;
would routinely seek a child or youn
consent as part of any preliminary

Cabinet agreed in December 201 the O
to a review of the Bill within fi its enact
constitutional concerns raise

mbudsman ab
subject to a Minister-injt I %:
review of how the ely” i 0 ds
Vi e

approach maintai ectiveness of
oversight arrange

independen



Appendix One: timeline of policy development of the Bill since 2017

Red circle denotes major policy and/or Cabinet decisions

SWC agrees to strengthen
the oversight system in
three core areas via
primary legislation to bring
together the respective

roles, responsibilities and

Expert Panel Report SWC agrees to proposed

commissioned by MSD ~ POWErs of oversight bodies approaches on: duties under the
to review indepedent 4 Treaty of Waitangi; the role,
oversight purpose, functions and reporting

requirements of the Monitor;
Oranga Tamariki information access and sharing
system and children's provisions; arrangments for the
issues Office of the Children's
Commissioner

arrangements for the

2018-2019 2019
1 July 2
Targeted Policy
consultaiton led by development
Sandi Beatie QSO and
to identify areas to engagement on
improve the olicy proposals
indepedent POICY PIOP M

oversight model Independent Ch
Monitor (ICM),e ed
with initial g of
regulations 69 and 85 of NCS
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SWC Oral Item agreement
that the Bill will repeal and
replace the Children's
Commissioner Act 2003,
instead of incorporating it

into one Act

A

2020-2021

Further policy
issues identified
through agency
consultation on

the Bill

Jisory Group;

eStabhi
5k
igning statutory
roles

SWC decisions made on:
Treaty obligations; the scope
and definition of the Oranga LEG
Tamariki system; information Committee

access and governance
provisions for the Children and of draft LEG
Young People's Commission paper

Development A

e Agency and
Ministerial
consultation

May — Sept 2021 @
I Sept — Oct 2021

v

Working through outstanding
policy issues relating to: the
jurisdiction of the Ombudsman;
codes of ethics; information rules;
and regulations
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Date: 18 November 2021 Security Level: IN CONFIDENCE

To: Hon Carmel Sepuloni, Minister for Social Development i&'\@bloyment &
Letter to the Chairperson of the Soci Wes n
Community Committee on the Oversight ~ of

Tamariki System and Children @You egple's
Commission Bill @

Purpose of the report

1 Provide context for sending the att erto A '@Iark, Chairperson of
the Social Services and Commuijity ittee.
Recommended actions @ @
It is recommended that yol @ %
1 agree to sign % Angie Warren-Clark, Chairperson of
) 0

the Social Se ymmittee

Agree/ Disagree

18/11/2021
lelissa Cathro Date
Policy Manager
hild and Youth Policy
Hon Carmel Sepuloni Date

Minister for Social Development and
Employment
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Background

2  The Oversight of Oranga Tamariki System and Children and Young People’s
Commission Bill (the Bill) was introduced on 8 November 2021 and passed its first
reading on 16 November 2021. The Bill was referred to the Social Services and
Community Committee for consideration.

3 In March 2019, Cabinet agreed that the Ombudsman’s complaints and investigation
jurisdiction in the Oranga Tamariki system should be broadened, but the precise
extent of this broadening was not confirmed [CAB-19-MIN-0113 refers].

4 Currently the Ombudsman’s complaint oversight jurisdiction in relation to the Oranga
Tamariki system is largely limited to investigations of Oranga Tamariki itself (under
the Ombudsmen Act 1975). There are a range of providers deliverin i

rvices
through the Oranga Tamariki system that cannot be directly investi by the
Ombudsman, including: @

4.1 Section 396 custody providers: three providers under section\39
of the Oranga Tamariki Act who take custody of children“and young pe

4.2 Section 396 care providers: —60 provide
the Oranga Tamariki Act who are responsi
This includes approximately ten “whanau

roved under_section 396 of
i a gements.

4.3 Section 403 Community Se
under section 403 of the Okang
these providers and funded

may self-refer to th vices and
ovided
5 ed to e for a limited broadening of the Ombudsman’s
dy providers authorised under section 396 of the
iki Act [R 70 refers]. Cabinet has also agreed that it be

déd to select co ittee that a potential wider broadening of the
an’sjurisdiction (to potentially include section 403 providers, and “other”
icé pro id%% hsidered as part of the select committee process [LEG-21-
-01 ‘
h

e letter invites the Chairperson to consider the
P

@) S jurisdiction
select committee process provides an opportunity to consider the merits of a
oténtial wider broadening of the Ombudsman’s jurisdiction and to consider the views
f impacted stakeholders.
It is important for the Committee to be notified of this matter at the earliest possible
stage, to allow the Committee to test the operational feasibility of potentially

broadening the Ombudsman’s jurisdiction and confirm an approach to engaging with
impacted parties, if it so decides.

8 In the latest refresh of standing orders, provision was made for select committees to
engage interested parties through alternative engagement (Standing Order 191). The
Committee may wish to consider this approach to engaging with providers, specific
organisations and other impacted parties.

Letter to the Chairperson of the Social Services and Community Committee on the Oversight of Oranga Tamariki
System and Children and Young People's Commission Bill

2



9 MSD intends to discuss the matter in its initial briefing to the Committee, however,
this may be too late for any meaningful engagement to be undertaken by the
Committee.

File ref: REP/21/11/1263

Author: Out of scope  Senior Policy Analyst, Child and Youth Policy

Responsible manager: Melissa Cathro, Policy Manager, Child and Youth Policy

Letter to the Chairperson of the Social Services and Community Committee on the Oversight of Oranga Tamariki
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XX November 2021

Angie Warren-Clark
Chairperson

Social Services and Community Committee

Parliament Buildings 2@ &
Téna koe Ms Warren-Clark @ @ \ 5
Oversight of Oranga Tamariki System an nd Y. 1@0 e’
Commission Bill @

The Oversight of Oranga Tamariki Sys nd Childre ung People’s
Commission Bill (the Bill) passed its adin ember 2021 and was
referred to the Social Servic Communi e for consideration.

In March 2019, Cabi % Hat the budsman’s complaints and investigations
jurisdiction in the O ariki e ould be broadened but the precise

asn confirmed. At present, the Bill provides for a

@

limited br e O ’s jurisdiction to include approximately 60
providers custody% o have responsibility for overseeing care
arr. 396 of the Oranga Tamariki Act 1989 (the Act).

5 ecomme ‘ol.,, at a potential further broadening of the Ombudsman’s
grisdiction section 396 custody and care providers, should be considered
> S committee process [LEG-21-MIN-0164 refers]. A wider

e Ombudsman’s jurisdiction could incorporate approximately 500

as par
br
itional iwi and community partners delivering community services under section
@ of the Act and potentially thousands of other partners delivering other services

r the Act.

While | see merit in including all services or support delivered through the Oranga
Tamariki system, | recognise that there are questions about the operational feasibility
of such a change to consider in the first instance (outlined in Appendix 1). If these
issues can be addressed then further consultation would be needed to better
understand the potential impact on service partners.

If the Committee considers there is value in broadening the Ombudsman’s
jurisdiction, the select committee process provides an opportunity to consider the
views of stakeholders impacted by the change. The Committee may wish to consider
using powers under Standing Order 191 to undertake alternative engagement with




interested parties, and those impacted by the potential changes. This will allow the
Committee to seek the views of specific organisations and parties that would be
impacted.

The Ministry of Social Development will discuss this matter in its initial briefing to the
Committee.

| thank the Committee in advance for its careful consideration of the Bill.

Yours sincerely &%@ @&

Hon Carmel Sepuloni @ §§
Minister of Social Development and Emp o,« N X

Attachment:
e Appendix 1:

m 0
@%
@@?@ \
@%%

risdiction matter



Appendix 1: Overview of the Ombudsman'’s jurisdiction matter

1 Currently the Ombudsman’s complaint oversight jurisdiction in relation to the
Oranga Tamariki system is largely limited to investigations of Oranga Tamariki
itself (under the Ombudsmen Act 1975). There are a range of providers
delivering services through the Oranga Tamariki system that cannot be directly

investigated by the Ombudsman, including:
1.1 Section 396 custody providers: three providers approv r section
396 of the Oranga Tamariki Act who hold custody of ch@

people

1.2 Section 396 care providers: ~60 provider nder secti
of the Oranga Tamariki Act who are respon
arrangements. This includes a number
either approved or working towards acc
overseeing arrangements providing c% 0
whanau

1.3 Section 403 Community. Se
under section 403 of the O
delivered by these providers
to individuals

roviders approved
of the services

anga Tamariki are provided
ices and so may not be

“known” to
1.4 “Otherse he Oranga Tamariki Act. There are
thousa chool holiday programme providers) provided
v ns as part of each child’s care plan.

owers have not been sufficient to adequately resolve
providers through the indirect process of investigating Oranga
mplaint handling.

mplaints. p
which their.exi
co I@

g%?;%, there are a number of potential issues with further broadening the
udsman’s jurisdiction, including:

@ .1 Itis unclear how a wider broadening would be operationalised. For
example, section 403 providers may deliver services (e.g. a parenting
programme) to families who may or may not be “known” to Oranga
Tamariki. If these providers were included in the Ombudsman'’s jurisdiction
then this would create anomalies in the ability for individuals to access
complaints resolution through the Ombudsman. This is because providers
delivering similar, or even identical, services under other Acts would not be
subject to the Ombudsman’s jurisdiction.

3.2 The Ombudsman does not have a clear mechanism to hold providers to
account. It is uncertain how responsive private organisations would be to
the Ombudsman’s non-binding recommendations - other than through



Oranga Tamariki's contracting lever which the Ombudsman is already
empowered to make recommendations about.

3.3 The possibility of an investigation by the Ombudsman may discourage
some organisations from contracting services to Oranga Tamariki.

4  There is limited data to understand the extent of this issue.
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Cabinet paper
Date: 7 May 2021 Security Level: Cabinet Sensitive

For: Hon Carmel Sepuloni, Minister for Social Develop d

Employment @
File Reference: REP/21/5/463 m
Cabinet decision: arrangement Y oni f%e
Oranga Tamariki system an p Ii@ isions

to progress legislation %% &

Meeting Cabinet

Date of meeting 1 @21 @
el Se WMinister for Social Development and
me
h

Minister y
is ai oireprovides talking points and summary of
Propos fee ived on the two related papers being considered
b
% rrangements for the Monitor of the Oranga
v Tamariki system - this paper seeks agreement to
rescind Cabinet’s previous in-principle decision to
transfer the monitoring function to the Office of the
Children’s Commissioner (OCC) and to establish a new
departmental agency for monitoring hosted by the
Education Review Office (ERO)

further policy decisions to progress legislation -
this paper seeks Cabinet agreement to a number of
proposals needed to finalise the Bill, including clarifying
the practical commitments to the Treaty of Waitangi, the
scope of monitoring and refining the governance
arrangements for the children’s commission.

é % e Oversight of the Oranga Tamariki System and
@ Children and Young People’s Commission Bill —

Talking Points e [ am seeking Cabinet agreement to confirm the long-
Arrangements for term home of the Monitor of the Oranga Tamariki system
the Monitor and further policy matters needed to finalise the Bill.
paper Cabinet Social Wellbeing Committee (SWC) considered

two, related, papers outlining these proposals. SWC
agreed to the proposals subject to the inclusion of a
minor amendment to the recommendations.

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington - Telephone 04-916 3300 - Facsimile 04-918 0099



e I have weighed up a range of factors that will impact on
how the Monitor can best support the wellbeing of
children, young people and their families within the
Oranga Tamariki system. My key priorities are to ensure
the arrangements enable the Monitor to maintain public
confidence, particularly by Maori, while also ensuring the
Monitor can provide trusted advice to decision makers. 1
also want to reduce public sector fragmentation and
unnecessary cost.

e I no longer recommend the monitoring function be
placed within the OCC as previously agr in principle
by Cabinet in March 2019. Further officials, a

discussions with stakeholders, h i ere j
ective public

inherent tension between pr

el of statutory independence,
public confidence, while minimising

on children and young people and the
nities for the Statutory Officer and the chief

&

v ¢ VI am also recommending additional provisions to help
ensure the Statutory Officer can be responsive to
ministerial requests while maintaining the trust and

< é ix confidence of the public. I am proposing that ministers

may not stop or prevent the Statutory Officer from
undertaking monitoring activities. This provides a
% safeguard for ensuring the Monitor’s work cannot be

disrupted. However, I propose that Ministers should be

@ undertake additional monitoring activities, in line with

able to positively request the Statutory Officer to
the Monitor’s role as a trusted advisor to ministers.

e Given the significant over-representation of Maori in the
Oranga Tamariki System, I also want to ensure Maori
views actively inform the Statutory Officer’'s work. I am
therefore recommending the Bill provides that the
Statutory Officer must establish a Maori Advisory Group

and must collaborate with, and have regard to, the views
of this Group.



e The second, related, paper seeks further policy decisions

Talking Points — needed to finalise the Bill.

Further Policy

Decisions paper e Cabinet had previously agreed that oversight agencies

must enter into partnerships or arrangements with iwi
and Maori organisations. Depending on the Maori
community or organisation concerned, formal
partnership arrangements may not always be
appropriate (for example, there may be a conflict of
interest if the Ombudsman has a partnership relationship
with an organisation it is investigating). The paper

Ombudsman and the Monitor b
to develop arrangements wit
organisations.
e The paper also seeks
monitoring includ

nga Tama bem as well

ga Tamariki. This
ide a holistic
elf and the interface with
port (e.g. health, housing

" d educatio \
am proposin hildren and Young People’s
Co h Id be able to request information about
individua om which identifying information has been
ed from agencies to help support the
ission’s function to enquire generally into systemic
X ues relating to children and young people.

v e “To strengthen the governance of the Children and Young
Person’s Commission board I propose to increase the
minimum board membership from two to three
members. As part of the practical commitments to the
Treaty of Waitangi set out in the Bill, I also propose

% additional capacity and capability requirements on the
Children and Young Person’s Commission board that aim
% to support appropriate Maori participation and
@ representation.

e SWC support the proposals in these papers subject to a
minor change to the recommendations in the
arrangements for the Monitor paper.

e Recommendation 7 no longer explicitly refers to the
“Prime Minister” as one of the Ministers who may not
“stop or prevent the Statutory Officer from undertaking”

a monitoring activity. This recommendation now just
refers to “"Ministers”.



¢ A new noting recommendation has also been included
that cross-references the further policy issues paper to
indicate the two papers are related.

e A minor correction to the “funding implications” section
of the paper has also been included. This clarifies that
the OCC has a baseline of $3.157m per year and
received a $1 million cost-pressure top up in 20/21
(rather than ongoing as stated in the paper to SWC).
The OCC employed 40 FTE at 31 March 2021 (not 48 as
stated in paper to SWC).

Background to MSD provided you two reports with advice on:\high=level

the policy options for the long-term home of the In onito

decisions in [REP/20/11/1158 refers]; and a progr n furth@
policy decisions needed to progress i

these papers System and Children and Young-People’s.Commission ight
Bill (the Bill) [REP/20/11/115¢
In February 2021, Ministé ngements
for the long term ho n’s Monitor.
Ministers agreed S -principle
decision to mo e Children’s

Changes to the

ihet that a departmental agency hosted by
lished, headed by a statutory officer and with

Sw et on Wednesday 5 May to consider the proposals and
agreed to the recommendations subject to the changes noted in
talking points above.

Justice, Health, and Education; ERO; Te Puni Kokiri (TPK); Te
Arawhiti; Department of Prime Minister and Cabinet (DPMC);
Office of the Privacy Commissioner; the Ombudsman; Oranga
Tamariki; the Kahui group and the Independent Children’s
Monitor (ICM).

Two changes to the agree recs have been made, as noted in the
talking points.

X MSD officials circulated the draft Cabinet papers to: the Office
Agen@ of the Children’s Commissioner (OCC); PSC; Ministries of

Arrangements for

MSD provided a further note to your office prior to SWC

the Monitor clarifying the rationale for why the Prime Minister has the power
Paper to direct the Monitor to report on particular matters. This is
implemented consistent with Cabinet’s earlier decision on this matter in
since SWC March 2019. Part of the purpose of providing this power to the
meeting Prime Minister is to ensure the Monitor is perceived to have

sufficient mana, and “teeth”, when requesting information from
agencies and providers when preparing their reports.



In addition to the changes to the recommendations, the
following minor amendments have been made to the front
section of the Arrangements for the Monitor paper:

e Paragraph 36 and Paragraph 37 corrected two cross
references

p b\ﬁsi_évis around Ministerial independence

sidered by SWC did not include a
ion included in earlier drafts that the Statutory
independent from Ministers with respect to their

. functions, powers and duties. PSC were concerned that
RLIOR \ | ding such strong independence provisions would mean
inisters would have no power to direct the Statutory Officer, in

Key changé

C r
s for Of

line with the Monitor’s “trusted advisor” role.

To achieve a better balance between independence and

dback  responsiveness to ministers, we have made changes to indicate,
instead, that ministers could not stop or prevent the Statutory
Officer from undertaking monitoring activities where the
statutory officer considers the activity is necessary for them to
discharge their functions or duties or exercise their powers.

This guards against the risk that ministers could inappropriately
constrain the Statutory Officer, while still allowing the Minister
responsible for monitoring to request the Statutory Officer to
undertake additional monitoring activities.

Clarifying the power of ministers to request reviews

The paper no longer recommends that further work be
undertaken in relation to minister initiated reviews to ensure
these requests do not unduly delay the Monitor’s wider work
programme. We now consider that the broader changes to the
independence provisions noted above mitigate this risk.




Two technical recommendations have been added

On PSC'’s advice two technical recommendations have been
added to the paper seeking authority for the Minister for the
Public Service and Minister for Social Development and
Employment to make further decisions to support the
establishment of the new departmental agency.

Feedback from Kahui, ERO and OCC

The paper now notes OCC's position that the monitoring
function should be located within a Crown Entity (to ensure the
Monitor is widely perceived as independent) and with a

governing board that provides for greater Maori-fepresentation.
The paper also notes the Kahui group’s vie although n
their preferred approach, they are acce ecisio@

establish a departmental agency.

9(2)(g)(i) OIA

Key changes to
earlier versions
of the

Arrangements
the Monito o
onsul on the draft paper suggested that greater flexibility

fji)sr d is @ e Ombudsman in particular is concerned that it
- ’ m practical to identify and build relationships with all
tin iw% Jori organisations that have an interest in the
S to Ombudsman’s work, and some organisations may not wish to
tation er into such relationships.
dba MSD proposes a best-efforts approach to engagement with
Maori that is responsive to Maori desires for engagement. The
proposed legislation will require that the Ombudsman and the

Waitangi.

No longer recommending removal of Independent Complaints
Reviewer provision
An earlier version of the paper proposed to remove provision for
an independent complaints reviewer from the Oranga Tamariki

Act 1989 because the Ombudsman will effectively take on the
role of independent complaints review.

X Monitor must endeavour to develop arrangements with iwi and
% Maori organisations in order to give effect to the Treaty of

Agency feedback has highlighted that the Independent
Complaints Reviewer provided for under the Oranga Tamariki
Act 1989 has stronger powers than those of the Ombudsman.
For example, the Reviewer could overturn a decision of the
Chief Executive or provide financial compensation whereas the
Ombudsman could only make recommendations.



MSD proposes undertaking further analysis on the design
options for the Oranga Tamariki complaints process, informed
by the findings of the Royal Commission of Inquiry into Abuse in
Care. In the interim no change will be made to the provision
for the Independent Complaints Reviewer in the Oranga
Tamariki Act 1989.

Changes to the scope of the Monitor’s role

The March 2019 Cabinet paper included a footnote suggesting
that the “"Oranga Tamariki system” may include “services
provided to those children at risk of future involvement in
statutory care”. Further discussion with stakeholders confirmed
that when applied to the scope of the Monitorthis-definition
was too broad, and risked diluting the focu nitor.

To clarify the Monitor’s scope, the initj he currént
SWC paper proposed that the scope nitor’s role s

extend only to services provided-under
en ‘& concern
' d\services
) calth and

Oranga Tamariki Act 1989.
} people-an

However, Oranga Tamari
that this definition was't

ib and whanau who are not known to Oranga
% onsultati ith agencies has highlighted a potential further
Furthe d poligy i lating to the Ombudsman’s jurisdiction that will
the j ction of e esolved to enable the Bill to be finalised. Oranga
om ma Tamariki’ have raised concerns that extending the Ombudsman’s
Z i C jurisdiction to include Section 403 community service providers
et P part of the new oversight arrangements may be negatively
perceived by these providers and would not be proportionate to
@ the level of risk involved in these services.
MSD are working to resolve this issue as quickly as possible, but
we note there is a possibility a further decision by Cabinet may
be needed to confirm the jurisdiction of the Ombudsman in
order to finalise the Bill. To avoid delaying the Bill, it may be
possible for this issue to be included in the paper to Cabinet
Legislation Committee (LEG) seeking agreement to introduce
the Bill in the house.
Author: Out of scope Principal Analyst, Social Development Child and Youth Policy

Responsible manager: Molly Elliott, General Manager, Social Development Child and
Youth Policy
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Date: 3 May 2021 Security Level: Cabinet Sensitive
For: Hon Carmel Sepuloni, Minister for Social Develop d
Employment @
File Reference: REP/21/5/436 m
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Arrangements for the Monitor
system and further polic ifons

legislation @
Cabinet Social We@

Committee

Nng a@aﬁki
gress
Date of meetin& 1 §
L arm , inister for Social Development and
Minister mplo ’
This ai

emoire provides talking points and summary of

Prop eived on the two related papers being considered

et Social Wellbeing Committee (SWC):

by
v v- Arrangements for the Monitor of the Oranga
Tamariki system - this paper seeks agreement to
rescind Cabinet’s previous in-principle decision to
transfer the monitoring function to the Office of the
Children’s Commissioner (OCC) and to establish a new

X departmental agency for monitoring hosted by the

Education Review Office (ERO)
e Oversight of the Oranga Tamariki System and

further policy decisions to progress legislation -

Children and Young People’s Commission Bill —

this paper seeks Cabinet agreement to a number of
proposals needed to finalise the Bill, including clarifying
the practical commitments to the Treaty of Waitangi, the

scope of monitoring and refining the governance
arrangements for the children’s commission.

Talking Points e I am seeking Cabinet agreement to confirm the long-
Arrangements for term home of the Monitor of the Oranga Tamariki

the Monitor system.

paper e I have weighed up a range of factors that will impact on

how the Monitor can best support the wellbeing of
children, young people and their families within the

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington - Telephone 04-916 3300 - Facsimile 04-918 0099



Oranga Tamariki system. My key priorities are to ensure
the arrangements enable the Monitor to maintain public
confidence, particularly by Maori, while also ensuring the
Monitor can provide trusted advice to decision makers. 1
also want to reduce public sector fragmentation and
unnecessary cost.

e I nolonger recommend the monitoring function should
be placed within the OCC. Further work by officials, and
discussions with stakeholders, has identified there is an
inherent tension between providing effective public
advocacy and providing trusted advice ecision
makers. For this reason, these funcki ould not si
within a single organisation.

e I have worked closely with t ini the
Service to consider various_alternative options

I am recemme

R@;@Lng people and the
Statutory Officer and the chief

e the Statutory Officer can be responsive to
rial requests while maintaining the trust and

X nfidence of the public. I am proposing that ministers

v may not stop or prevent the Statutory Officer from
undertaking monitoring activities. This provides a
safeguard for ensuring the Monitor’s work cannot be

< é ix disrupted. However, I propose that Ministers should be

able to positively request the Statutory Officer to
undertake additional monitoring activities, in line with
% the Monitor’s role as a trusted advisor to ministers.

e Given the significant over-representation of Maori in the

@ views actively inform the Statutory Officer’'s work. I am

Oranga Tamariki System, I also want to ensure Maori
therefore recommending the Bill provides that the
Statutory Officer must establish a Maori Advisory Group

and must collaborate with, and have regard to, the views
of this Group.

e This paper seeks further policy decisions needed to

Talking Points — finalise the Bill.
Further Policy
Decisions paper e Cabinet had previously agreed that oversight agencies

must enter into partnerships or arrangements with iwi
and Maori organisations. Depending on the Maori



@@V@X 7

©

Tos
p

und to
policy
decisions in
hese papers

community or organisation concerned, formal
partnership arrangements may not always be
appropriate (for example, there may be a conflict of
interest if the Ombudsman has a partnership relationship
with an organisation it is investigating). The paper
therefore proposes greater flexibility in the requirements
for engagement with Maori. I am recommending the
Ombudsman and the Monitor be required to endeavour
to develop arrangements with iwi and Maori
organisations.

e The paper also seeks to confirm that th pe of
monitoring includes the Oranga Tamari stem as w
as services provided by other go
their contracted partners) to
whanau who are known to

ensures that monitori provide a holjstic
understanding of thes elf an
other, wider pport (
and educati @
e Iam pr ung People’s

Com a quest information about
individu m which.i ifying information has been
0 rom agencies elp support the

m
missio Qn_to enquire generally into systemic
ues relati dren and young people.

e governance of the Children and Young
mission board I propose to increase the
um board membership from two to three

rs. As part of the practical commitments to the

X eaty of Waitangi set out in the Bill, I also propose
additional capacity and capability requirements on the

Children and Young Person’s Commission board that aim
to support appropriate Maori participation and

representation.

MSD provided you two reports with advice on: high-level
options for the long-term home of the Independent Monitor
[REP/20/11/1158 refers]; and a progress update on further
policy decisions needed to progress the Oranga Tamariki
System and Children and Young People’s Commission Oversight
Bill (the Bill) [REP/20/11/1159].

In February 2021, Ministers met to discuss future arrangements
for the long term home of the Independent Children’s Monitor.
Ministers agreed to shift away from Cabinet’s in-principle
decision to move the monitoring function to the Children’s
Commissioner. Ministers indicated an interest in providing the
Monitor with appropriate independence while locating it within
the public service through links to ERO.

Since then the Public Services Commission (PSC) provided
further advice to you and the Minister for the Public Service on
the design of the Oranga Tamariki Monitor within ERO. You met



Agencies
Consulted

Key changes to
the
Arrangements for
the Monitor
paper in
response to
feedback

with the Minister for the Public Service and verbally agreed to
recommend to Cabinet that a departmental agency hosted by
ERO be established, headed by a statutory officer and with
responsibility for the monitoring function.

MSD officials have circulated the draft Cabinet papers to: the
Office of the Children’s Commissioner (OCC); PSC; Ministries of
Justice, Health, and Education; ERO; Te Puni Kokiri (TPK); Te
Arawhiti; Department of Prime Minister and Cabinet (DPMC);
Office of the Privacy Commissioner; the Ombudsman; Oranga
Tamariki; the Kahui group and the Independent Children’s
Monitor (ICM).

Changes to provisions around Ministerial indep

The paper no longer includes a recomme
Statutory Officer be independent fro
their functions, powers and duties.
including such strong independenice pro
Ministers would have no powef ¢o’d
line with the Monitor’s “tr i

=5

g monitori

To achieve a better
responsiveness to
instead, that
Officer from

g or exercise their powers.
inisters could inappropriately

of ministers to request reviews

onger recommends that further work be
in relation to minister initiated reviews to ensure
uests do not unduly delay the Monitor’s wider work

T
un
thes

v pragramme. We now consider that the broader changes to the
independence provisions noted above mitigate this risk.

Two technical recommendations have been added

On PSC'’s advice two technical recommendations have been
added to the paper seeking authority for the Minister for the
Public Service and Minister for Social Development and
Employment to make further decisions to support the
establishment of the new departmental agency.

Feedback from Kahui, ERO and OCC

The paper now notes OCC'’s position that the monitoring
function should be located within a Crown Entity (to ensure the
Monitor is widely perceived as independent) and with a
governing board that provides for greater Maori representation.

The paper also notes the Kahui group’s view that, although not
their preferred approach, they are accepting of the decision to
establish a departmental agency. 9(2)(g)(i) OIA



Key changes to
earlier versions
of the
Arrangements for
the Monitor
paper in
response to
consultation
feedback

S

Ombudsman and Monitor to endeavour to enter arrangements
with iwi and Maori

Cabinet previously decided that oversight agencies must enter
into partnerships or arrangements with iwi and Maori
organisations.

Consultation on the draft paper suggested that ater flexibility
is required. The Ombudsman in particular is ed that it
may not be practical to identify and build relati ips wit

iwi and Maori organisations that have i the
Ombudsman’s work, and some orga jon ay not'wis

enter into such relationships.

MSD proposes a best-efforts ap gement with

Maori that is responsive t for :q‘r jent. The
& an and the
?‘i nts with iwi and

proposed legislation wi quire
Monitor must end ]
Maori organisati r to giy othe Treaty of

Waitangi.

No | din offndependent Complaints
Rev :

e p proposed to remove provision for
nts reviewer from the Oranga Tamariki
e\Ombudsman will effectively take on the
omplaints review.

g C
C Réviewer provided for under the Oranga Tamariki
Act has stronger powers than those of the Ombudsman.
For example, the Reviewer could overturn a decision of the

f Executive or provide financial compensation whereas the
mbudsman could only make recommendations.

MSD proposes undertaking further analysis on the design
options for the Oranga Tamariki complaints process, informed
by the findings of the Royal Commission of Inquiry into Abuse in
Care. In the interim no change will be made to the provision
for the Independent Complaints Reviewer in the Oranga
Tamariki Act 1989.

Changes to the scope of the Monitor’s role

The March 2019 Cabinet paper included a footnote suggesting
that the “Oranga Tamariki system” may include “services
provided to those children at risk of future involvement in
statutory care”. Further discussion with stakeholders confirmed
that when applied to the scope of the Monitor, this definition
was too broad, and risked diluting the focus of the Monitor.

To clarify the Monitor’s scope, the initial version of the current
SWC paper proposed that the scope of the Monitor’s role should
extend only to services provided under or in connection with the
Oranga Tamariki Act 1989.



Further advice on
the jurisdiction of
the Ombudsman
— not included in
Cabinet Papers

Author: Out of sco

Responsible
Youth Polj

However, Oranga Tamariki have subsequently raised a concern
that this definition was too narrow and excluded services
provided by other government agencies (e.g. health and
education services) to children young people and their whanau
who are known to Oranga Tamariki. The recommendation on
the scope of the monitor has therefore been amended slightly to
include these wider agency services.

MSD is not proposing that the scope of the Monitor be extended
to services provided by other government agencies delivered to
tamariki, rangatahi and whanau who are not known to Oranga
Tamariki.

Consultation with agencies has highlighted a

] the Ombudsman
nity’service i

may ne
Aoul ortionate to
possible, but
leci by Cabinet may
Ombudsman in

ing the Bill, it may be
the paper to Cabinet
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Date: 28 April 2021 Security Level: IN CONFIDENCE

To: Hon Carmel Sepuloni, Minister for Social Development au@%ment &

Cover report: agreement to lodge SWC p@%@\ﬁoié@

the ICM and residual policy issues @

Purpose of the report
1  This report summarises feedback from ag i r
ideration by the Cabinet

agreement to lodge the following Cabine
Social Wellbeing Committee (SWC);

Executive summ
2 MSD officials hav

ided extensive feedback on both papers, including a number of
ve recommendations and points of minor clarification and correction,

e the further policy decisions paper

'he key substantive changes to the initial draft paper on the further policy decisions
paper include:

5.1 no longer proposing that oversight bodies "‘must’ enter into arrangements with
iwi and Maori organisations - noting the potential difficulties in identifying
appropriate iwi and Maori organisations and that these groups may not wish to
enter into arrangements. It is instead proposed that oversight bodies must
endeavour to develop arrangements with iwi and Maori organisations in order to
demonstrate a practical commitment to the Treaty of Waitangi

5.3 minor changes to the proposed scope of monitoring. The paper now proposes
that the scope of monitoring includes the interface of the Oranga Tamariki

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington — Telephone 04-916 3300 - Facsimile 04-918 0099



system with systems of support provided by other government agencies and
their contracted partners to children who are known to Oranga Tamariki.

Changes to the Arrangements for the Independent Monitor paper

6 The substantive changes to the initial draft paper on the Arrangements for the
Independent Monitor paper include:

6.1 no longer proposing that the Statutory Officer (i.e. the Monitor) be independent
from Ministers with respect to their functions powers and duties. The paper now
proposes that Ministers could not stop or prevent the Statutory Officer from
undertaking monitoring activities. However the paper further proposes that the
Minister responsible for monitoring could positively direct the Monitor to
undertake additional monitoring activities, consistent with their r

6.2 no longer proposing that further work be undertaken in relati

wider work programme. We now consider the propos
mitigates this risk.
The papers have also been revised to incorporate o

8 We have included a brief statement in the pape

view to be included in the final pap

9  We further note that MSD’s Kahu s with the proposal for
r the monitoring function.

Further pol,

10

that will need to be resclved to enable the Bill to be
i have raised concerns that extending the Ombudsman’s
fe Section 403 community service providers as part of the new

isdictiona i
gversig ““ ents may be negatively perceived by these providers and would
not %p oriate to the level of risk involved in these services.
il

ing to resolve this issue as quickly as possible, but we note there is a

11
a further decision by Cabinet may be needed to confirm the jurisdiction of
mbudsman in order to finalise the Bill. To avoid delaying the Bill, it may be
ossible for this issue to be included in the paper to Cabinet Legislation Committee
LEG) seeking agreement to introduce the Bill in the house.

Cover report: agreement to lodge SWC papers on home of the ICM and residual policy issues 2



Recommended actions
It is recommended that you:

1 note the feedback provided on the two Cabinet papers following agency consultation
and the changes that have been made to address these concerns
2 agree to lodge the attached Cabinet papers on 29 April 2021 for consideration by
SWC on 5 May 2021.
Agree/ Disagree

s £l
?V-M 2 [ @)
Molly Elliott D \>
General Manager
Social Development, Child and Youth Policy @ @

Hon Carmel Sepuloni
Minister for Social Developm

Employment @

Cover report: agreement to lodge SWC papers on home of the ICM and residual policy issues 3



Background

12

13

14

15

16

On 17 December 2020, following consultation with the Ministry of Social
Development's (MSD’'s) Kahui Group and relevant government agencies, MSD
provided you two reports with advice on: high-level options for the long-term home
of the Independent Monitor (the Monitor) [REP/20/11/1158 refers]; and a progress
update on further policy decisions needed to progress the Oranga Tamariki System
and Children and Young People’s Commission Oversight Bill (the Bill)
[REP/20/11/1159].

On 24 February 2021, Ministers met to discuss future arrangements for the long term
home of the Independent Children’s Monitor. This included agreement to shift away
from Cabinet’s in-principle decision to move the monitoring function t e Children's

Commissioner, Ministers indicated an interest in providing the Moni
appropriate independence while locating it within the public service inks
the Education Review Office (ERQ).

vice to :

Since then the Public Services Commission (PSC) provided fu
the Minister for the Public Service on the design of th
within ERO. You met with the Minister for the Publi

Officials initially prepared two draft Cabi
consultation on 23 March 2021, wit i

a statutory officer
function.

15.2 The second i er seeks a .
needed in he dr islation.
Owing umb on the agenda at the time, the Cabinet office

st for th to be considered by SWC on 14 April 2021. Itis
, subject to greement, that these papers be lodged on 29 April
nsideration by SWC on 5 May 2021.

-ulated the draft Cabinet papers to MSD’s Kahui group and the
fol gencies:

of the Children’s Commissioner (OCC)
e Kawa Mataaho Public Service Commission (PSC)
Ministry of Justice
* Ministry of Health
. Ministry of Education
. Education Review Office (ERQ)
=  Te Puni Kokiri (TPK)
s  Te Arawhiti
s  Department of Prime Minister and Cabinet
. Office of the Privacy Commissioner
e«  The Ombudsman
. Oranga Tamariki
. The Independent Children’s Monitor (ICM).

Cover report: agreement to lodge SWC papers on home of the ICM and residual policy issues 4



18 In addition, MSD and PSC jointly hosted a workshop involving the Independent
Children’s Monitor, Department of Prime Minister and Cabinet, and Te Puni Kokiri to
discuss the proposed independence provisions in the Arrangements for the
Independent Monitor paper.

19 Agencies also provided extensive written feedback on both papers. The feedback
included a number of substantive recommendations as well as points of clarification
and correction that are noted below. Agencies also proposed various more minor
suggestions for consideration, some of which have been incorporated into the papers,
but these are not discussed in this report.

Changes to the further policy decisions paper

Providing meaningful engagement with Maori

20 In December 2020 Cabinet [CAB-19-MIN-0687] agreed that oversi ies mu
enter into partnerships or arrangements with iwi and Maori 7 The er
notes that there may be times where ‘partnership’ is not a riate (for e

where there is a risk of a conflict of interest) and the ini
oversight bodies ‘must enter into arrangements’.

ial draft\paper prop

that the
A

21 Further discussion during agency consultation on&his | ap as highilig
requirement that oversight bodies ‘must’ ente : @ be premature,
The Ombudsman is particularly concerned @) 8 ‘.* 4 n- ies to enter

into arrangements may be challenging-given s’in identifying all
of the relevant iwi and Maori organi as andthat the ps may not want to

enter into such arrangements.

22 ed~that d\the Monitor must endeavour

best endeavours to-e P ink nents.while recognising that oversight bodies’
operational pract slati ips aori are still being developed.

23 We also not th i : cit provision in the Bill for the scheduled
review o i s A consider how oversight bodies are working with
iwi an ri ill provide an important opportunity to revisit

fength engagement regquirements with a greater understanding of how this
3 w e in a practical arid meaningful way.
(O D

‘9’(2)(f)(|v) ,
SN

&

Minor changes to the scope of monitoring

27 Earlier drafts of the paper had proposed to confirm that the scope of monitoring
should only extend to services provided under, or in connection with, the Oranga

Cover report: agreement to lodge SWC papers on home of the ICM and residual policy issues 5



28

28

Tamariki Act 1989. Further consultation with Oranga Tamariki highlighted that this
would not fully capture the range of services provided at the interface between the
Oranga Tamariki system and the systems of support provided by other Government
agencies (e.g. health and housing services provided to those who are subject to a
report of concern). It is important to ensure the Monitor is able to make
observations about these wider services being provided to develop a halistic
understanding of the outcomes being achieved by children, young people and their
whanau.

We have therefore included a minor extension to the scope initially proposed, by
including relevant services provided by other government agencies and their
contracted partners to children, young people and whanau known to Oranga

Tamariki.

' In parti of
monitoring in relation to the Chief Executive’s function, set in\section 7 (2) ( )
of the Oranga Tamariki Act 1989, to:

he departmenk to redtce
aent in the

ensure, where practicable, that any services funde
the impact of early risk factors for future ir

protection, or youth justice systems u are -f’- 9 ith other
government-funded activities for improvi z '! oung persons,
and families, or reducing the impact o rly ris t so that those

services and activities—

(i) are unified under a shared set gfo nes-with respect to children
and young persons with those e Aang
(ii) adopt @ common 0 of outcomes sought and, where
possible, determining , ] y the Government in those

services and activi

ral further refinements in response to agency feedback have been made
ncluding:

providing more detail and clarity about the role of the Children and Young People's
Commission, in response to feedback from the OCC

clarifying that it is proposed that the Bill provide for the Children and Young
People’'s Commission to have access to “personal information from which
identifying information has been withheld” (rather than “non-identifiable personal
information”) informed by advice from the Office of the Privacy Commissioner. In
addition, the need for information sharing provisions to be developed has been
raised by Oranga Tamariki and this is now noted in the section on privacy
implications

revised wording on regulatory impacts. Oranga Tamariki requested that we clarify
the advice provided by Treasury that the proposals are exempt from Regulatory
Impact Assessments. The revised paper includes a statement that acknowledges
that regulatory impacts on the not-for-profit sector will be passed on to
government in the form of increased costs.

Cover report: agreement to lodge SWC papers on home of the ICM and residual policy issues [



Reguest from OCC to include a statement on the Commission’s investigation function

32 The OCC has requested this paper include the following statement in relation to the
removal of the investigation function from the proposed Children and Young People’s
Commission:

The Children’s Commissioner is of the view that removing the function to
investigate any decision in respect to any child more broadly (S12(1) a) may
weaken their ability to facilitate resolution in individual cases, and are of the view
this function should be retained.

33 MSD has not included this in the paper as it is outside of the scope of issues being
considered by Cabinet, however you may wish to consider including this in the final

paper.
Changes to the Arrangements for the Independent M per &
Changes to independence provisions @

34 The PSC provided feedback that our initial recommendati e Bill to pr
A te
rs

policy objective of ensuring the Statuto
makers.

35 In response to this concern we afe
Officer be independent from the
duties. We have made chz ' P
recommendations to i s could not stop or prevent the
Statutory Officer fro Hivities where the statutory officer

considers the actj i to.discharge their functions or duties or
o

eir functions, powers and
and to the

exercise their po
inappropriatelyti

nger proposing the paper recommends that further work be undertaken
to Minister initiated reviews to ensure these requests do not unduly delay
e\Monitor's wider work programme. We now consider that the broader changes to

@ he independence provisions noted above mitigate this risk.

We are proposing the paper makes clear that the Bill will provide that the Prime
Minister, the Minister responsible for Oranga Tamariki, and the Minister responsible
for Monitoring could direct the Statutory Officer to undertake a review into a matter
of interest or concern. However, Ministers could not stop or prevent the Statutory
Officer from undertaking monitoring activities as a way to prioritise their request for a
review,

Further refinements

39 Several further refinements in response to agency consultation have been made
including:

39.1 providing more detail and clarity about the role of the Children and Young
People’s Commission. This is in response to feedback provided by the OCC and
the Ministry of Justice that the earlier draft did not accurately characterise the
scope of the Children’s Commission and did not make clear the inherent tension
between advocacy and monitoring

Cover report: agreement to lodge SWC papers on home of the ICM and residual policy issues 7



39.2 strengthening the rational to align the departmental agency with the Education
Review Office, noting that a number of agencies who we consulted with
considered it to be insufficiently clear

39.3 strengthening the role of the proposed Maori Advisory group such that the
Statutory Officer must collaborate with the Advisory Group and have regard to
their views. This change responds to concerns raised by the OCC, Te Arawhiti,
and Ministry of Health that the advisory group was not sufficiently empowered to
inform the Statutory Officer's monitoring activities. We note that TPK are
supportive of the proposal to establish a Maori Advisory Group.

39.4 clarifying the obligations of the Statutory Officer, as the Chief Executive under
the Public Services Act 2020, to building cultural capability. This res
concerns raised by Te Arawhiti and the OCC that this was not sufficie

Further feedback from the Office of the

41 The Office of the Children’s i in 3 gdvocate for the establishment
of the monitoring functio ity B a governing board. The OCC
i vide public assurance of the

entity could D3 i iahs with a host department to support cost
effectivenes g

aveinc i
; i ider whether this be included in the final paper to

there is a risk that
ga Tamariki systems monitoring be associated with ERO, communities
pen to engaging and may not value the Monitor’s work as highly.

i has also queried why a decision on the host agency for the departmental
needs to be taken now. For the purposes of progressing the Bill, agreeing the

ost agency is not required; only the decision that monitoring will be led by a
Statutory Officer is required.

45 It is our view that a decision on the host agency would be helpful to allow this to be
considered as part of the Select Committee process.

46 The paper has been amended to provide a high-level statement about the Kahui
group’s views in relation to the public perception risk. It is further noted in the paper
that the risk that the Monitor is perceived to be too close to ERO may be manageable
given the perception of similar departmental agency arrangements. For example, Te
Arawhiti is not widely perceived to be associated with the Ministry of Justice, despite
being a departmental agency of that department.

Further policy work needed to clarify the jurisdiction of the
Ombudsman
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48

49

50

Next steps

3.

Through our consultation with Oranga Tamariki on the scope of the Monitor, we have
become aware of a related policy issue regarding the jurisdiction of the Ombudsman
under the proposed new oversight arrangements.

Cabinet agreed in March 2019 [CAB-19-MIN-0113 refers] that the Ombudsman
should provide independent complaints and investigation functions in relation to the
application of the Oranga Tamariki Act 1989 and/or children in the care or custody of
the State. However, there was no explicit agreement about whether the jurisdiction
of the Ombudsman’s complaints and investigation oversight role should extend
beyond Section 396 custody and care providers to include Section 403 community
providers under the Oranga Tamariki Act 1989,

Qranga Tamariki are concerned that extending the jurisdiction of the Ombudsman to
include Section 403 providers would likely be a significant cause for %ﬂé‘or the «

up to 2000 providers delivering these services. Oranga Tamariki fu that th

approximately 170 Iwi and M3ori organisations who provide S

ices
mbudsman
having the right to access sensitive whakapapa data that they lating to

latify this
t in a position
entioned this

s on the Bill it may be
hen seeking agreement

to seek Cabinet agreement to resolv

possible for Cabinet to consider t s

to introduce the Bill in the

issue\a

Subject to y r ent, e paper on 29 April 2021 for
consideration on @ L.
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