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MP for Kelston -
B
Minister for ACC - ! @
Minister for Arts, Culture and Heritage i D R

Minister for Social Development and Employment

Tena koe

On 11 December 2021, you emailed my office requesting, under the Official
Information Act 1982 (the Act), the following information in relation to the
Oversight of Oversight of Oranga Tamariki System and Children and Young
People's Commission Bill (the Bill):

Briefings prepared to the Minister in relation to the oversight of the
Oranga Tamariki System.

Briefings to the Minister and Cabinet officials/committees about placing the
Independent Monitor inside the Education Review Office.

On 14 December 2021, you refined your request to papers from the period 2019-

2021.

In response to your request, please find the following documents identified as in
scope of your request enclosed, unless stated otherwise:

1.

REP/19/6/526 - Report - Progress update on the strengthening of
independent oversight of the Oranga Tamariki system, dated 20 June 2019

. REP/19/8/768 - Report - Strengthening Independent Oversight of the

Oranga Tamariki System and Children’s Issues: Progress update and advice
for your consideration and decision, dated 16 August 2019

. REP/19/8/786 - Aide-mémoire - Meeting with Judge Andrew Becroft, the

Children’s Commissioner, dated 22 August 2019

. REP/19/9/889 - Report - Cover Report - Early Draft Cabinet Paper:

Clarification of Policy Matters to Support the Oversight of the Oranga
Tamariki System and Children’s Commissioner Legislation Bill, dated 10
September 2019

. REP/19/9/844 - Aide-mémoire - Meeting with the K&hui Group -

Independent Oversight of the Oranga Tamariki system and Children’s
Issues, dated 16 September 2019

. REP/19/11/1098 - Report - Draft Cabinet Paper: Clarification of Policy

Matters to Support the Oversight of the Oranga Tamariki System and
Children’s Commission Legislation Bill, dated 7 November 2019
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7. REP/19/11/1139 - Aide-mémoire - Meeting with Judge Andrew
Becroft, the Children’s Commissioner, dated 14 November 2019

8. REP/19/11/1220 - Aide-mémoire - Social Wellbeing Consideration of
- Clarification of Policy Matters to Support the Oversight of the
Oranga Tamariki System and Children's Commission Legislation Bill,
dated 29 November 2019

9. REP/20/1/010 - Aide-mémoire - Social Wellbeing Consideration of -
Clarification of Policy Matters to Support the Oversight of the Oranga
Tamariki System and Children’s Commission Legislation Bill, dated
13 December 2019

10. REP/20/11/1158 - Report - Options for the long-term location of the
Independent Monitor of the Oranga Tamariki System, dated 17
December 2020

11. REP/20/3/324 - Report - Implications of COVID-19 on progressing
the Children’s Commission and Independent Oversight of the Oranga
Tamariki System Legislation Bill, dated 31 March 2020

12. REP/20/3/266 - Report - Governance arrangements for the proposed
Children’s Commission, dated 15 April 2020

13. REP/20/5/537 - Report - Proposed shape of the Children’s
Commission and Oversight of Oranga Tamariki Legislation Bill, dated
19 May 2020

14. REP/20/5/604 - Aide-mémoire - Meeting with the Minister for
Children, dated 29 May 2020

15. REP/20/7/810 - Aide-mémoire - Shape of the Children’s Commission
and Oranga Tamariki System Oversight Legislation, dated 16 July
2020

16. REP/20/11/1046 - Report - Update briefing - Legislation to
strengthen the oversight of the Oranga Tamariki System, dated 5
November 2020

17. REP/20/11/1068 - Report - Approval to consult on aspects of
independent oversight of the Oranga Tamariki system, dated 13
November 2020

18. REP/20/11/1113 - Aide-mémoire - Meeting with Minister Davis,
dated 23 November 2020

19. REP/20/11/1159 - Report - Strengthening Independent Oversight
of the Oranga Tamariki System: Progress update and advice for your
consideration and decision, dated 17 December 2020

20. REP/21/2/105 - Report - Options to establish new arrangements for
the long-term home of the Independent Children’s Monitor, dated 17
February 2021

21. REP/21/6/670 - Report - Confirming the proposed jurisdiction of the
Ombudsman set out in the Oversight of the Oranga Tamariki System
Bill prior to Legislation Committee, dated 28 June 2021
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22. REP/21/8/893 - Report - Cabinet Paper: Oversight of the Oranga
Tamariki System and Children and Young People’s Commission Bill,
dated 16 September 2021

23. REP/21/10/1097 - Report - Agreement to minor policy decision to
finalise Oversight Bill, dated 8 October 2021

24. REP/21/10/1105 - Report - Cabinet paper - Oversight of the Oranga
Tamariki System and Children and Young People’s Commission Bill:
Approval for Introduction, dated 12 October 2021

25. REP/21/10/1140 - Aide-mémoire - Introducing the Oversight of
Oranga Tamariki System and Children and Young People’s
Commission Bill, dated 21 October 2021

26. REP/21/11/1263 - Report - Letter to the Chairperson of the Social
Services and Community Committee on the Oversight of Oranga
Tamariki System and Children and Young People's Commission Bill,
dated 18 November 2021

27.REP/21/5/463 - Aide-mémoire - Cabinet decision: Arrangements for
the Monitor of the Oranga Tamariki system and further policy
decisions to progress legislation, dated 7 May 2021

28. REP/21/5/436 - Aide-mémoire - Arrangements for the Monitor of the
Oranga Tamariki system and further policy decisions to progress
legislation, dated 3 May 2021

29. REP/21/4/345 - Report - Cover report: agreement to lodge SWC
papers on home of the ICM and residual policy issues, dated 28 April
2021

REP/21/2/105 Report: Options to establish new arrangements for
the long-term home of the Independent Children’s Monitor

We note that while the Minister initially agreed to the Independent
Children’s Monitor becoming an Autonomous Crown Entity (ACE). This was
superseded by a paper from the Public Service Commission which the
Minister agreed to which subsequently changed the direction taken from
pursuing an ACE to a Departmental Agency. A proactively released paper
by the Public Service Commission sets out the rationale for allocating the
monitoring of the care and protection system to a departmental agency:

www.publicservice.govt.nz/assets/Legacy/resources/Aide-Memoire-
Strengthening-independent-oversight-of-childrens-system.pdf.

For REP/19/9/889, the Future governance for the Children's Commissioner
report has not been included. This has been published under the ‘advice
seen by our Minister - 2019’ tab available at the following link:

https://www.publicservice.govt.nz/our-work/information-releases/advice-
seen-by-our-minister/.
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Furthermore, for REP/19/11/1098, the Cabinet paper ‘Clarification of Policy
Matters to support the Oversight of the Oranga Tamariki System and
Children’s Commission Legislation Bill" is available at the following link:
www.msd.govt.nz/documents/about-msd-and-our-work/publications-
resources/information-releases/clarification-of-policy-matters-to-support-
the-oversight-of-the-oranga-tamariki-system-and-children-s-commission-
legislation/cabinet-paper-clarification-of-policy-matters-to-support-the-
oversight-of-the-oranga-tamariki-system-and-children-s-commission-
legislation-bill.pdf.

For REP/21/8/893 - Cabinet Paper: Oversight of the Oranga Tamariki
System and Children and Young People’s Commission Bill. The following
information can be read in conjunction:
https://legislation.govt.nz/bill/government/2021/0094/latest/LMS591372.
html.

You will also note for REP/21/10/1105, the departmental disclosure
statement is available at the following link:
http://disclosure.legislation.govt.nz/bill/government/2021/94.

You will note that the names and contact details of some individuals are
withheld under section 9(2)(a) of the Act in order to protect the privacy of
natural persons. The need to protect the privacy of these individuals
outweighs any public interest in this information.

Some information is withheld under section 9(2)(h) of the Act in order to
maintain legal professional privilege. The greater public interest is in
ensuring that government agencies can continue to obtain confidential legal
advice.

You will also note that some information is withheld under section 9(2)(g)(i)
of the Act to protect the effective conduct of public affairs through the free
and frank expression of opinions. I believe the greater public interest is in
the ability of individuals to express opinions in the course of their duty.

If you are not satisfied with this response, you have the right to seek an
investigation and review by the Ombudsman. Information about how to
make a complaint is available at www.ombudsman.parliament.nz or 0800
802 602.

Nga mihi nui

Hon Carmel Sepuloni
Minister for Social Development and Employment
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MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATU WHAKAHIATO ORA

Date: 20 June 2019 Security Level: IN CONFIDENCE

To: Hon Carmel Sepuloni, Minister for Social Development Q@/\ &
Progress update on the strengthenin& pen@

oversight of the Oranga Tamariki sys

Purpose of the report
1  This report provides you with a progress (@ y ar k relating to
‘ O y

the strengthening of independent oversi 0 e Oran a stem and
children’s issues. The areas covered\| rt are

1.1 policy and legislation progr }

1.2 the Office of the O an's progress hening complaints oversight

and investigati
1.3 our readin
Executive S

Bil).\We afe continuing to engage with our stakeholders, including the Office of the
f dreh’s Co i (0OCCQ), the Office of the Ombudsman and Oranga Tamariki,
/ g to the development of the Bill,

We% engagement with Maori with the first meeting of our Kahui group

ay 2019 and further engagement with wider Maori groups planned over

%a g weeks.
Due‘to the collaborative nature of our engagement approach with stakeholders and

@ aori groups, engagement is taking longer than first anticipated, which may result in
some amendments to our initial planned timeframes. We are working as quickly as
possible and taking every oppartunity to develop proposals and engage with
stakeholders concurrently. We will provide you with further advice on timeframes in

July 2019,

5 The Ombudsman’s Office is continuing to work with the Ministry of Social
Development (MSD) and Oranga Tamariki to strengthen complaints oversight and
investigations, including preparing for new resourcing.

6 MSD is on track to begin initial limited monitoring of the NCS Regulations, focusing
on the response to allegations of abuse and neglect in care, from 1 July 2019. We are
currently finalising the development of an assessment framewaork for initial
monitoring.
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Recommended actions
It is recommended that you:
1 note the contents of this report

2 discuss with officials how you would like us to engage with the Minister for Children
and how to keep her informed and updated.

‘ Z%/?/%

N v
Stephen Crombie \X7 @

DCE Corporate Solutions

Ministry of Social Development @@ %% \ ;

A
Hon Carmel Sepuloni \\\>) . Date
Minister for Social Developm@ g
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Background

3

We are making progress on the

8

10

aking.eve
ncur,
5 @Q

On 25 March 2019, Cabinet agreed to legislative amendments to restructure current
legislation which underpins independent oversight of the Oranga Tamariki system and
children’s issues, and establish a dedicated oversight Act and associated regulations
covering all oversight functions [CAB-19-MIN-0113 refers].

Cabinet directed MSD to work with Oranga Tamariki, the Office of the Ombudsman
and the OCC on the development of the legislative proposals.

Provisionally titled the Independent Oversight (Oranga Tamariki System and
Children’s Issues) Bill, the Bill will be progressed through 2019/2020,

On 25 March 2019, Cabinet also agreed that MSD be appointed the
monitor from 1 July 2019 and noted that MSD’s role will be to i
the framework for the monitoring of compliance with the Or,

19-MIN-0113 refers].

Once the Bill and associated Regulations have b
function has been established, the intention i

We have made progress in a numb % includi l%&gmssion of legislative
proposals relating to the developmen e ent with key
s

dinth per.

e are taking to develop proposals for the
ary an roviding valuable insight, it is also proving to be a
%ially planned. We are working as quickly as possible and
PP nity to develop proposals and engage with stakeholders
ere is the possibility that we may need to go back to the Social

ee prior to the introduction of the Bill to seek clarification on some
arising from our engagement.

i

&uln we anticipate that there is likely to be some delay to the introduction of
the Bill (currently planned for October 2019). We will provide you with a further
update in July 2019 including any impact on timeframes.

@/e are consulting on legislative proposals with our stakeholders

12

As outlined in the Cabinet paper [CAB-19-MIN-0113 refers] the following key issues
have been/are being discussed with stakeholders to inform the drafting of the Bill:

. the overall purpose of the Act

= the general principles that will guide the activities of each of the oversight
functions contained within the Act

. the provision to recognise explicitly the Treaty of Waitangi (te Tiriti o Waitangi)
and the specific duties the parties who are responsible for oversight in this
legislation will have

® information sharing and privacy provisions
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. governance of the OCC (the State Services Commission are leading this work)
+ the independent monitor's relationship with the responsible Minister.

13 We have prepared briefing materials on these issues to facilitate conversations and
gather input from our key stakeholders, notably the OCC, the Ombudsman's Office,
Oranga Temariki and Maori groups.

We are engaging on a number of issues with the OCC, the Ombudsman’s Office,
Oranga Tamariki and Approved Organisations

14 We have been engaging extensively with the OCC and the Ombudsman’s Office

through a number of meetings and workshops. Both agencies are key ners in the
creation of the oversight system and our close working relationship inue as &

we develop proposals for the Bill. @
a

Is for the Bill.

the Minister for Social Development on the issues of access to information and

15 On 25 March 2019 Cabinet directed officials to report to the@ orChildre
them to pe thie

powers of entry that oversight bodies will require to r@l
functions effectively [CAB-19-MIN-0113 refers].
16 MSD has been undertaking extensive enga [
d

of the Ombudsman to co-design informa
We are keeping Oranga Tamariki inf
17 We are proposing to provide yo ini

18 As we develop «Cf s for t e@y oring function, we are conscious that
they need t deve witr% ion of the systems and processes which

e Ap rganisations' currently have in place. We are
Or i and other Approved Organisations on the

E\D monito% orks and in preparation for the commencement of
rom X July 201

gagement with Maori
ed a Maori engagement plan which involves engaging with a wide

ra Ma roups and individuals. We believe that such an approach best serves
ngaging in a timely, efficient and focused manner with a range of
iduals and groups who have knowledge, experience and expertise in all aspects
e Oranga Tamariki system., The participants represent a range of interests and
expertise in varying aspects of the oversight system (strategic Treaty/Iwi partners,
professionals, providers, children and young people, caregivers and other relevant
stakeholders),

20 A Kahui group has been established to assist us to achieve our engagement and
collaboration goals by providing oversight, advice and ongoing support to us
throughout the Maori engagement process. The members of the Kahui Group are Sir
Mark Solomon, Druis Barrett, Eugene Ryder and Katie Murray. The inaugural meeting
of the group was held on 30 May 2019,

! Approved Organisations are providers who have care or custody of children in their own right.
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21 We have also met with MSD’s Maori Reference Group and Oranga Tamariki’s Maori
Design Group. Both of these meetings have proven extremely valuable as we build
our understanding of how to weave a Maori world view into the Bill and monitoring
practices.

22 Further engagement with wider Maori is being organised and will include engaging
with:

« individuals — we propose to meet with some individuals on a one-to-one basis, as
their mana and expertise deserve to be recognised in this manner (this could
include individuals such as Dame Tariana Turia, Dame Naida Glavish, Sir Mason
Durie and John Tamihere, among others)

= professional Bodies (eg Maori Midwives Association and Maori Do ssociation

= past care experiences through Voyce (Voice of the Young rienced

= Maori reference groups (eg the Whanau Ora Commission an e E'Tu Mao

Group) %
i Kekiri and
t

* public sector (MSD's Iwi Partnerships Team, Ta

The Ombudsman’s progress in es laints and
investigations function
23 Cabinet has agreed that the Ombud shystr gthened complaints

24 The Ombudsman’s

= working with
function

s liaisi
pro
alis
dsma
W oversi
pre

0 financial year to resource the enhanced functions

plementing transitional arrangements pending resourcing and the passage of the
w legislation, including in relation to both complaints oversight and systemic

investigations
= commencing the development of a refined Maori and youth engagement strategy.
Initial monitoring by MSD will commence from 1 July 2019

25 MSD is establishing the independent monitoring function with the first phase of
monitoring to commence from 1 July 2019 (Phase 1), The three Phases of monitoring
are set out below:

« Phase 1 will be initial monitoring, extending from 1 July 2019 to December 2020,
and will be confined to monitoring under Regulations 69 and 85 of the NCS
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Regulations.? Under regulations 69 and 85, the independent monitor will be
monitoring the response to notifications of abuse or neglect by agencies that have
children in care or custody.

» Phase 2 monitoring is scheduled to commence (subject to legislative change) on,
or before, 31 December 2020. Phase 2 will consist of the expanded monitoring of
organisations providing service under the Oranga Tamariki Act 1989 and will focus
on compliance with all aspects of the NCS Regulations.

» Phase 3 monitoring is the potential future expansion of the monitoring function,
which would enable broader monitoring of the wider Oranga Tamariki system at a

date yet to be determined. We will shortly begin scoping what Phase ight
potentially include,
26 The Phase 1 monitoring function is being established in an env @

ro July 2019, with
ces its initial, limited
te and will provide
| progressing on finalising a

27 We are proposing a ‘soft launch’ for
no planned public announcemen
monitoring. We will, however, up
targeted communications
Maori name for the m e
website at a future

Who will be monito%
28 From 1 S w

itering.

e four organisations which currently have care or
n their own right. These are Oranga Tamariki

ero Vho have care of children or young people under contract to
Oranga (Tam i, but do not hold custody in their own right, will report notifications
neglect to Oranga Tamariki. Those reports will be included in reporting
a Tamariki to the independent monitor. There is no intent to monitor those
oé%n
via

isations directly during the Phase 1 period, with monitoring to be undertaken

% ranga Tamariki instead.
e are developing an Assessment Framework for monitoring

30 We are working collaboratively with Oranga Tamariki and the three Approved
Organisations to develop an initial Phase 1 assessment framework for the
independent monitor by 30 June 2019. This framework will be relatively narrow in
scope but will be further evolved over Phase 1. A significant part of this work will be

2 Regulations 69 and 85 of the NCS Regulations relate to notifications of abuse or neglect of children
and young people in care ar custody.
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to refine the standards and develop measures that bath the monitor and the agencies
being monitored can utilise in their respective frameworks.

31 On 12 and 18 June 2019 officials met with Oranga Tamariki, the OCC and the three
Approved Organisations who currently hold custody of children in their own right. The
purpose of these meetings was to work together on the development of the initial
assessment framework and to discuss the Memoranda of Understanding (MOUSs)
which the independent monitor will have with each agency.* These meetings were
useful for bullding understanding of each agency’s systems and processes and for
identifying the further work that will be required to refine and interpret the
monitoring standards set out in Regulation 69 of the NCS Regulations in a way that

they can be meaningfully monitored.
32 An Executive Director has been appointed to head the new Ind oru
and other operational roles will be in place for 1 July 2019.

Next steps

33 We are continuing to engage with Oranga Tamariki
Ombudsman and our Kahui group and other Ma
legislative proposals for inclusion in the Bilk g

34 We will provide you with further advi % ating to the key
policy and legislative proposals rais een ment process and to
indicate timeframes for the introducti egislation.

File ref: REP/19/6/526 @@ @

Author: Out of sc ‘62 é%raduat st, Seniors and International Policy

Responsibl 4 ega ¢

3 Two MOUs are currently being developed for Phase 1 monitoring: one with Oranga Tamariki and
the other with the three Approved Organisations. The MOUs will outline the way in which the
monitor will work operationally with these agencies.
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MINISTRY OF SOCIAL
DEVELOPMENT

¥ TE MANATU WHAKAHIATO ORA

Report

Date: 16 August 2019 Security Level: IN CONFIDENCE

To: Hon Carmel Sepuloni, Minister for Social Development g\ - &

>
Strengthening Independent Oversight@ Oranga
Tamariki System and Children's Issues: Progress u

and advice for your consideration ision

Purpose of the report @

1  The purpose of this Report is to:

1.1 update you on the engage t inistry o 53{5 Development (MSD) has
undertaken with Maori and key stakeholders

1.2 seek your agreeme e matter &\.
Independent Ov ga Ta And
1.3 update you o ti ing Is
; J t tak @ natters to the Cabinet Social Wellbeing
nmary X
’4~ : et reed to strengthen independent oversight of the

progress the draft
ildren’s Issues) Bill

m-and children’s issues in three core areas: system-level
edland children and young people; oversight and investigation

of legislative proposals and engaging externally with Maori individuals
roups. Part 1 of this report describes our work to date, including the results of
gagement. The engagement hui with Maori to date have been positive and

nformative. A summary of the hui held to date is attached as Appendix 1.

Since March 2019, the process we have undertaken has focused on how best to
implement Cabinet’s decisions. While remaining within the policy intent, details of
some policy proposals have been refined and further decisions are now required.
Part 2 of this report details where decisions are required, or where, due to feedback
from stakeholders, confirmation of policy decisions would assist us in drafting the

Independent Oversight (Oranga Tamariki and Children’s Issues) Bill (the Bill). These
areas include:

. relationship between the monitor and Ministers in the Bill

. when the Act should be reviewed

. the Office of the Children’s Commissioner’s (OCC) role in Grievance Panels
* oversight bodies’ role in supporting @ cohesive oversight system

. the repeal of the Children’s Commissioner Act 2003 and the title of the Bill

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington - Telephone 04-916 3300 - Facsimile 04-918 0099












Timeframes for introducing the Bill

20 note that we have requested an extension to the deadline for introduction to
February/March 2020 to enable us more time to undertake further hui to capture the
voices of tamariki Maori, and work through the remaining issues with stakeholders
and Maaori

21 note that this would reduce the likelihood of significant work being needed at Select
Committee but would likely cause delays to passing the Bill as the second reading is
likely to be in the second half of 2020. This would not affect full monitoring of NCS
Regulations commencing from 1 January 2021 but would slightly delay the full
monitoring of the wider Oranga Tamariki system

22 agree to extend the deadline for introduction of the Bill to February/March 2020

o
F

' - = 74
J? X0 L {J:_LJ@S ©
Justine Cornwall \/ Date
General Manager Policy— 5, @
B &l [\
Hon Carmel Sepuloni x Date |
Minister fo | evelnpmﬁx
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Appendix 2: Proposed timeframe for introducing the Bill in early
December 2019

Timeframes for SWC, LEG and Introduction

Step Indicative date

Report to the Minister providing our final advice Fnd of August 2019
on information sharing proposals along with draft
Cabinet paper

Agency consultation and ministerial consultation [Monday 2 September 2019 to Friday 13
on draft SWC Cabinet paper (due to tight September 2019 (allow <

timeframes, this will need to be done at the same
time)

Lodge SWC Cabinet paper Thursday Meptemé%zo 19

Cabinet paper considered at SWC Wedgg@a\iz/g%ember M \ﬁ
Minister to receive draft LEG Cabinet Paper with ber 9@%
draft Bill attached <\
Minister’s feedback and consultation with %@E\Oéobe Y\%}\%vember 2019
d

and others ministers on LEG Cabinet Pa
draft Bill (\

Minister to receive a revise \@t Paper < <BY \@e}nber 2019
with Bill attached /\
Lodge LEG Cabm;ﬁ;gaﬁn&u%om@@\\))ﬁdeek beginning 11 November 2019

LEG Committée m\&% <\\ < 19 November 2019

Introduction @9@ \ \\> Early December 2019

1<wt</|) /ag\l\\g\,a}/;a refe (r\cl%e lect Eémmittee Before 19 December 2019

<D \%mmitt@\@?h 12 Feb 2020 until mid-July 2020
é"" reading W August 2020

X7,
/@Née»the Whole Nov/Dec 2020 or early 2021

s
@"’{eading and enactment Nov/Dec 2020 or early 2021
o
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Date: 22 August 2019 Security Level: In confidenge

For: Hon Carmel Sepuloni - Minister for Social Develop &
Hon Tracey Martin — Minister for Children @
File Reference: Ministry of Social Development REP, /786

Oranga Tamariki REP-OT/19/§@.

Meeting with Judge Andr @\rr{)f Whildren’s

Commissioner

Meeting details 5.00 - m, day 2 2019, Executive Wing Room
5.1

Expected rmel Se -@ nister for Social Development
Attendees Trac inister for Children
udge A Becroft, Children’s Commissioner

Purpose The Chi ommissioner has requested a meeting to discuss

n followirig items:
f scope
:; @ 2. An update on work being done on the build of the Independent

X Children’s Monitoring (ICM) Unit
3. The future organisation and governance of the Office of the
Children’s Commissioner and his concerns on the work done
@ so far.
Key issues

Out of scope
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versight legislation (relates to items 2 and 3)

h 2019, Cabinet agreed to strengthen the system of independent oversight
Oranga Tamariki system and children’s issues in three core areas: system-level
vocacy for all New Zealand children and young people; oversight and investigation
@u complaints of matters related to application of the Oranga Tamariki Act 1989 and
independent monitoring and assurance of the operations delivered under that Act.

MSD was appointed the independent monitor to establish the function, with the in-
principle intent that it is transferred to the OCC, once a robust monitoring function is
established [CAB-19-MIN-0113 refers].

Cabinet also agreed to bring together in one place, the particular roles,
responsibilities and powers of the oversight bodies in new primary legislation.

The proposed new legislation and the intended transfer of the monitoring function to
the OCC has implications for the future functioning, organisation and governance of
the Office. These implications will be discussed under the next two headings.




Item 2 - Build of the Independent Children’s Monitoring (ICM) Unit
Initial Assessment Framework and Memoranda of Understanding (MoUs)
Preparations for Day One of the ICM for 1 July 2019 included:

e putting MoUs in place with Oranga Tamariki and the three providers subject to
initial monitoring’

e an Initial Assessment Framework (IAF) to support that monitoring

¢ communication material prepared and shared with key stakeholders.

Since 1 July 2019, the ICM has sent initial information requests to Oranga Tamariki
and the other three providers that are being monitored from Day O
information requests are focussed on the receipt and response to<not @

abuse or neglect by agencies that have children in care or custody urder’regulatio
69 and 85 of the National Care Standards (NCS) regulations. Ora

responded to this request and is working with the ICM pport its understanding e
current practice and internal monitoring approach

MoUs have been agreed between MSD and ea i and t@ Us) will be
reviewed every 3 months (or earlier if both pa a X
ati itkrthe four

organisations. Consultation includ . OCC have provided
input on the development of the IA ese workshops.

Work on the Assessme @-
monitoring

Nt Fra
Work is underway elop t
s y to
g with o itoring bodies such as the Independent Police

, Depart% orrections, the Ombudsman and the OCC to
d advice’on their frameworks and models. They are also
iki to discuss this work.

CMi ing(with the OCC to discuss the development of the framework, the
role of<\h OC% the resources and time required from now until December 2020.

S an points/response

0 acknowledge that the OCC is a key stakeholder in the development of the ICM
unit and that its experience and knowledge is crucial in the further development of
assessment frameworks and the operating model for the ICM unit.

e We understand that the OCC is involved in ongoing discussions with ICM unit on
the development of the assessment framework and the operating model and we
fully encourage that.

" There are four agencies being monitored directly at this time. These are Oranga Tamariki and three Approved
Organisations that have care and custody of children or young people in their own right (Open Home
Foundation; Barnardos and Dingwall Trust.



Item 3 - The future organisation and governance of the OCC

The State Services Commission (SSC) is leading work on the future governance
arrangements of the OCC.

To support system changes, and the in-principle decision that the independent
monitor and the system advocate will be performed within the same organisation,
SSC is developing options for the appropriate level of governance of the OCC that
would be required to effectively discharge these two functions.

The SSC are consulting with stakeholders on the proposed options for go
(MSD) have advised that their proposal should:

rnance. We

ncti@ ii
participati

hilst remaininghagile

e ensure a cohesive governance structure that enables the org
as effectively as possible

e ensure governance meaningfully provides for Maori partnership a

e enable the organisation to balance strategic prioritje
enough to deal with emerging issues

e ensure efficiency by not being overly compl

e support functional separation between t nd
ulr:t};

A report on the future governance and of the issdue with Minister
Hipkins by early September and will b d to yo the same time.

Issues the Commissioner ma

e The OCC recognises ion between the advocate and
monitor provided t i mmendations based on its
findings?

e The OCC are . jover odel that consists of two separate
indepe n ith finked governance, rather than a single entity
(and de SSC to consider?).

S ted%g poi

D great i
o~ At thi !
&\?\\ ce)arrangements for the OCC.

@T her issues the Children’s Commissioner may raise at the meeting

e report on Strengthening Independent Oversight of the Oranga Tamariki System
and Children's Issues: Progress update... [REP/19/8/768] that you (Minister Sepuloni)
received recently was sent out to OCC for consultation. Based on the feedback
received, Judge Becroft may raise the following issues:

2The proposed Bill will enable the monitor to make recommendations in its three-yearly systems report.

3 The Kahui group (engaged by MSD) has also provided a model to SSC to consider.



A. OCC is concerned that they will lose the power to require information
from agencies to fulfil its systemic advocacy function

Background

The Children’s Commissioner Act 2003 currently provides the Commissioner with the
power to call for information and documents when undertaking an investigation. This
power to require information is to support its complaints and investigations role in
respect of individual children.

This power extends to the Commissioner being able to require information to inquiring
generally into, and reporting on, any matter, including any enactment@or any &

practice or procedure, that relates to the welfare of children.

As the complaints and investigation functions will be the remi| udsman
the proposed legislation, it raises the question of whether curre 'nf mat|on
acquisition powers continue to be appropriate/needed

The Children’s Commissioner is concerned that it ¢ eing too
narrowly articulated and that the OCC should h indivi dvocacy
focus. MSD notes that there are a number© s : anlsms in
place in the system®.

Suggested talking point/response

e Officials are working thro It issue n5|der|ng options on

i y provide the OCC with access
ire systemic advocacy role and

information access a

to information that ahtto th \
functions (dep@ opt' N ¢
B. OCCd <do/se osed title of the Bill
The sugg in the he Oversight of the Oranga Tamariki System and
i (ﬁ\é\q ) Bi

% m|SS|gq(er
e\ted/talkin

Cg eti [I'fay be subject to change during the legislative drafting
process, b understand that the title will need to reflect the broader advocacy
% he OCC for all NZ children

o
S

onse

“VOYCE — Whakarongo Mai performs the individual advocacy function in the Oranga Tamariki system. Children
in the wider system (e.g. Health, Education) are served by a number of other (individual) advocates.

50ut of scope



D. The Children’s Commissioner has expressed concerns about the repeal of
the Children’s Commissioner Act because:

(0]

(o}

the new Bill may not fully reflect that the Children’s Commissioner is
responsible for advocacy for all New Zealand children and young people, unlike
the two other oversight functions which will focus specifically on children and
young people within the Oranga Tamariki system.

it may be met by disapproval by some in the sector




Suggested talking points/response

¢ We recognise the concerns you have around the repeal of the Children’s
Commissioner Act but believe that a single piece of legislation (rather than three
separate Acts, or amendments to the Children’s Commissioner Act and the
Ombudsman Act 1975), is still the best option

e A single Act reflects the importance of having a cohesive independent oversight
system and will be easier for the public to navigate

E. The Children’s Commissioner has concerns around the timef around
the Oversight Bill @

At the time of writing of this aide memoire, we have not ed key\stakehold

‘;

(incl. OCC) of your decision around the timeframe for the introduction of th
We are now developing a revised timeline which fOL@e on core policy iss

being resolved by the end of September. @
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Report

Date: 10 September 2019 Security Level:IN CONFIDENCE

To: Hon Carmel Sepuloni, Minister for Social Development <\§\ yo

>
Cover Report - Early Draft Cabinet Paper: \if&atio \f@

Policy Matters to Support the Oversi of
Tamariki System and Children’s Co er
Bill

Purpose of the report @:> &X

1  The purpose of this report is to:
» seek your feedback on th ectio the att y draft Cabinet paper
+ seek your agreemen with the C@ e Children’s Commissioner

(OCC), the Office of.t nbutisman NE group and key departments on
the early draft i - %

Recommend
It is recomme :
1 r work has be ndertaken to clarify policy proposals agreed by

t fu
bine Mar. 9 and build on the progress report we provided to you on
: st [REP/1 fers]
otethat chéd Cabinet paper is an early draft subject to change following
your fe k ur planned Ministers’ meeting on 23 September
port provides you with further information on some of the more

c
3 no
% ial\issues contained in the attached early draft Cabinet paper and includes
n

SD has considered in developing proposals
that we have drafted the Cabinet paper to reflect our recommended options

@ote that to continue to progress work and manage timeframes, we would like to
consult with agencies (OCC, the Office of the Ombudsman), the Kahui group and
key departments on the early draft Cabinet paper but note that we are still working
through some issues and that, consequently, recommended options may change

6 agree to consult with OCC, the Office of the Ombudsman and the Kahui group on
the early draft Cabinet paper by 23 September

Agree / Disagree

7  agree to consult with key departments on the early draft Cabinet paper by 23
September

Agree / Disagree

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington — Telephone 04-916 3300 - Facsimile 04-918 0099




8 note that you may wish to wait until after the Ministers’ meeting on 23 September
to consult on the early draft paper but, depending on the amount of feedback
received (incl. following further ministerial consultation), that this is likely to put
(planned) Cabinet Social Wellbeing Committee consideration of the paper in October

at risk

9  note that we will provide you with a set of A3s on the independent children’s
monitoring function, information access and sharing, hui engagement and the
establishment timeline for the Independent Children’s Monitor, along with
presentation slides to facilitate your meeting on 23 September

oA e UL (D QEPR eI b@ﬁ

o
Justine Cornwall ate %

General Manager Policy @
Hon Carmel Sepuloni “Date
Minister for Social Developw@ @




Background

1 On 25 March 2019, Cabinet agreed to strengthen independent oversight of the
Oranga Tamariki system and children’s issues in three core areas: system-level
advocacy; oversight and investigation of complaints, and independent monitoring
and assurance [CAB-19-MIN-0113 refers].

2  Since then, the Ministry of Social Development (MSD) has focused on how best to
implement Cabinet’s decisions. Following further analysis, some proposals have
been further refined and now require Cabinet consideration. These proposals, which
reflect your progress report decisions, are contained in the attached (early) draft
Cabinet paper and are required to assist with drafting the Oversight of the Oranga
Tamariki System and Children’s Commission(er) Legislation Bill (the Bill

3  To maintain momentum and manage timeframes we have developed
for your feedback on the general direction and we also seek you
consult key agencies and departments.

4  We understand you are also meeting with Ministers on

2 tember to discuss
work and that subsequently changes to the paper ma ired,
Providing for the oversight bodies com ent to of
Waitangi ﬁ@
| ives o

(8]

5 In March 2019, Cabinet agreed that th versi dies\to make a
practical commitment to the principles ty of Waitan he Treaty)
including by setting out duties for c eq

establish objectives that are s ict ri, to 4@_\%}\

/alent eg. a duty to
h Maori and to report on

the performance of these d 4‘ 5],
ition to these specific duties, a

6  During consultation, it

ated in the Bill, given that Officers of Parliament and
ntities have a special independent status under the Crown,

! For example, section 4 of the Conservation Act 1987: “this Act shall so be interpreted and
administered as to give effect to the principles of the Treaty of Waitangi”, whereas section 7AA
in the Oranga Tamariki Act: “the duties of the chief executive set out in subsection (2) are
imposed in order to recognise and provide a practical commitment to the principles of the Treaty
of Waitangi (te Tiriti o Waitanagi).”




10

mﬁis would avoid the Ombudsman being required to “give

effect to” the principles given the unclear constitutional status of the Ombudsman
under the Treaty and would ensure that the other oversight badies would need to
“give effect to” the Treaty.

11 However, considering the advocacy and the monitoring function may, in the future,
reside with the Office of the Children’s Commissioner (OCC), which is an ICE, it is
also unclear whether the obligation to “give effect to” the Treaty should apply to

them.
12 Providing a strong committment to the Treaty in the Bill may set a prece

other Offices of Parliament and may have constitutional implications.
Puni Kakiri and our Maori consultation partners have been clear th

standards proposed by the Ombudsman would not meet theiz&%
P

Bill. Similarly, the OCC is in favour of a strong commitment t
Treaty.

13 Te Puni Kokiri, Maori consultation partners and the O

14 The Ministry of Justice (MoJ) has indica
the Ombudsman to give effect to the p

15 The Legislative Design and Advisory

16 We have taken the
considered two gjos

i in a broad overarching committment which

“give effect” to the principles of the Treaty,

abinet!s original decision, that the oversight bodies’
v reaty be reflected through the proposed duties.

matter expressed by the Office of the Ombudsman, and the precedent
nay.set for other Officers of Parliament, you may wish to consult with the
\ister of Justice and your Maori ministerial colleagues on the preferred option.

you preference is to have a broad overarching committment which requires the
oversight bodies to “give effect to” the principles of the Treaty (in addition to the

proposed duties) we would recommend seeking Crown Law advice,

19 In the meantime, we have drafted the Cabinet paper to reflect no overarching
principle.

Z These duties will ensure the oversight bodies can demonstrate their commitment to the Treaty in
a practical, measurable and accountable way. See paragraph 15 of the attached draft Cabinet
paper for a list of the proposed duties.




The role of the Independent Monitor

Reporting and response requirements for the independent monitor

20 Further work has identified that to grow public trust and confidence in the Oranga
Tamariki system, it is vital that there is transparency and accountability in the
monitor's role.

21 The early draft Cabinet paper proposes the regular publication of reports by the
monitor and the requirement on Oranga Tamariki to respond to these reports. This
would help ensure transparency and accountability and is aimed at encouraging real
change in the Oranga Tamariki system.

22 As proposed in the attached draft Cabinet paper, throughout the course
monitoring, the monitor would produce a range of reports on its findi
» a three-yearly State of the Oranga Tamariki System Report i
responsible for Oranga Tamariki and Maori Ministers
s« two annual reports; the first will consider the state o

omplia with Natio
‘ﬁn the state of
i rt

Care Standards Regulations while the second will cg
application of s7AA of the Oranga Tamariki Act

23 The reports mentioned in thetasth 30i he isioned from the
monitor by either the res S ' i 0 nister or the CE of Oranga
Tamariki. It is proposed € Y-8 e monitor to produce a report
whereas the CE can !

24 Under the Bill, r that a have a duty to respond to reports

i

within 40 da agement on drafts),

response timeframe but following discussions
with

gn dr rior to receiving the final report.

require all reports, including Minister and CE commissioned ones, and
esponses to be published by the monitor on its website within 10 days
wing them being provided to the Minister for Oranga Tamariki. This ensures
the monitors’ reports would not unduly be delayed and in doing so supports
tainment of public trust and confidence by protecting the independent status of
the monitor,

28 Oranga Tamariki officials have indicated that they consider reports produced by the
monitor, specifically to support system learning, should not be published. For these
reports to be effective, a high level of participation is requried from system
particpants; by publishing these reports particpants may be less inclined to
participate.

29 As these types of reports are likely to be instigated at the request of the CE of
Oranga Tamariki, we have considered an option that would exempt CE requested
reports from being published (or published with the CE’s agreement).




30 On balance, we believe that maintaining transparency and accountability through
the publication of these reports is a consideration that outweighs Oranga Tamariki
concerns (this option is currently reflected in the early draft Cabinet paper).

Information sharing and access framework

Ability to enter a site wjth notice

31 During consultation, a question was raised as to whether the independent monitor
should have the power to access/enter premises® where children and young people
reside (powers of entry), such as residences under the Oranga Tamariki Act 1989,

32 The main proposed purpose of the independent monitor is to monitor and report on

the performance of the Oranga Tamariki system. To do this, the monitorshould not
be restricted to desk top reviews of quantitative data but should inco &

gualitative information, such as hearing directly from children and 4ou e,
staff, providers and others. @

33 The monitor is also likely to want to see first-hand the places

34 Furthermore, the monitor would not want to find-i ing b visiting
or entering residences or other sites because su isit ( 3 portant
source of information to assess compliance 1 capel stand ¢

35 We have considered a number of opti
for the above mentioned purposes/

d all e manitor to visit sites
in
I.  No powers of entry ( ca site with permission
from a site manag
II.  Power of acce with-notice ;
i t

to access/in u easonable notice of an impending
visit (re
I11. itho nder this option the monitor may enter a
nced (w% r permission).
36 0 recomfnend option 11 because it will sufficiently fulfil the monitor’s
able -gite) information while causing relative minor on-site
s ioh and 0®tl g\thHe privacy and wellbeing of children, young people and

37 ot havi ow f entry (option I) may see the monitor excluded from visting
site re prevent the monitor from obtaining a full picture of the
f ng\of the Oranga Tamariki system.

e power to enter a site without notice (option III) would most likely

ng
de the monitor with a more accurate picture of the day-to-day functioning of a
e, but is heavy handed and likely to cause major on-site disruption. Moreover,
such a wide ranging power may not be appropriate for a system monitor and would
be more appropriate for an agency charged with ensuring the (on-site) health and

safety and security of individuals.

39 Cabinet decisions made in March 2019 authorised you to make decisions on
information access and powers of entry in order to finalise the drafting of the Bill.

3 Premises includes Oranga Tamariki residences, Oranga Tamariki site offices and group homes
(not private residences)




Given that powers of entry are potentially far reaching, we believe it prudent that
you go back to Cabinet and signal your intention on this issue.

40 We have consulted Mol on the recommended option and they are in broad
agreement with the proposal. We have also engaged with Oranga Tamariki and the
Office of the Ombudsman on this issue and at the time of writing have not received

comment from them:.

Power of entry within the wider information sharing and access framework —
duty to facilitate access

41 The power to enter (with notice) does not mean that the monitor has an
(automatic) right to interview individuals on site.

42 When the monitor wants to speak to individuals, especially children a
people, it will not usually be appropriate for the monitor to have thei
details and make direct contact. This will require someone (e.

a contracted provider) with that information to act on the mo

43 Facilitating access to individuals is a first step in erabli
people within the Oranga Tamariki system. Actual’in
individual the monitor wishes to speak to is.als -@%

i 0 refu

conduct an interview. Individuals retain a
gither @ eirawii or on their

to or during throughout the engagem
cal engagement with individuals will

behalf.
jointly by oversight bodies in

44 If the individual does not have the
object if they consider en -
harm.

45 Operational proced
be provided for is )
consultation with ‘exte advic
i I v (]

iQhship wi “
inthe previols paragraph will provide protocols to guide the
i t%&?ff and support safe and ethical engagement with

erably children and young people). The Ombudsman

e of Conduct

he safe and ethical engagement with children, we are
develop parallel procedures on the engagement with children and

code will be of considerable assistance in drafting those procedures, but to
erve the Ombudsman’s statutory independence the final farm of the procedures
eed to be determined by the Ombudsman”

e do not agree that the proposed Code of Conduct will necessarily constrain the
Ombudsman’s independence, and to the extent that it may, ensuring the safety of
children and young people is more important. Part of ensuring safe and ethical
engagement is ensuring consistency and certainty for children, young people and

" Informed consent means that permission is granted by an individual in full knowledge of the
possible consequences




other individuals that oversight bodies will engage with. Therefare, it is important
that a single Code be developed by oversight bodies.

48 We will continue to work through this issue (and other boundary issues between the
Ombudsmen Act 1975 and the Bill) during drafting.

Other matters that may be raised during consultation

OCC individual-level advocacy function and power to require information
49 The Children’s Commissioner has indicated that he wishes to retain an individual-

level advocacy function with associated powers to require information from agencies
(investigative powers). The Commissioner sees this as an essential back-stop for
system advocacy, and that inquiries from individual children often infor er
systems issues. &
50 The power to require information, which the Commissioner curr: r the
Children’s Commisioner Act 2003, has never been used but (t r its
is considered useful in motivating agencies to provide informatio
51 Subsequently, the OCC has indicated that the reason £ A i
information has not been used is because they have riok béenz
to provide the (individual-level) advocacy functi

52 In March 2019, Cabinet decided that the O
Other agencies will be better placed to
VOYCE - Whakarongo Mai). The indivi
investigative powers is more closel
this should be the remit of the ©mbu
decisions.

53 MSD's view is that the

help navigate compl| t
individual (with thei
OCC system-le funetio
general informati cess p 6\\
Q% ent

Lo

n reguirem

mmissioner would not be able access personal information, court
quire agencies to provide certain sensitive information (draft ministerial
inet material, pre-budget material and commercially sensitive material).

Children’s Commissioner would only be able to require information related to
e discharge of its functions. This is the same approach that will be taken with the
dependent monitor and the Ombudsman.

57 The Children’s Commissianer will have broader access to information than other,
similar, system advocates. Discussions with Health and Disability Commissioner
(HDC) and Human Rights Commission (HRC) officials confirm that neither has the

5 Other similar system advocates (e.g. the Health and Disability Commissioner) do not have these
investigative powers




power to require the provision of information to support their advocacy functions
and that they mainly rely on the Official Information Act to obtain information.

58 This may prompt a debate as to whether other advocates should have similar
abilities to access information.

59 We have consulted with the Ministries of Health (MoH), Education (MoE), Justice
and Oranga Tamariki on this proposal. Mol] is supportive of the proposal. However,
Oranga Tamariki considers that the OCC does not need information access to this
extent to effectively conduct its advocacy role and that reliance on 'soft levers' for
gathering information should be sufficient. MoH stresses that protections should be
in place (i.e. restrictions on data access) if the OCC were to be able to access
information through general information access provisions.

60 We have also consulted with OCC on the information sharing provisio 4
are comfortable with this.
Requiring a response to reports or recommendations made iIdren”

Commissioner

62 Recently, the OCC has indicated that its syster
enhanced if relevant agencies would be req
reports, or through the ability to tabl

63 The OCC considers that the power to xe
Children’s Commissioner's abiljityto e ely a
welfare, rights, and interes have indica
forms, including a notin nd that

action recommendations:
64 As a less stringent tot i@ equire agencies to respond to
sted odld be given the ability to table reports

reports, the OC Y €6

in parliam = ttish ner for Children and Young People currently
has the ability to table repo ment at his discretion.

65 MS con red whether g a power to require a response would enhance
t .

0

lity to.effecti advocate for, and promote, children’s rights and
n is power would naot substantively add to the OCC's
Idren and young people based on the following:

the @CCalr as the ability to go to the media if an agency does not
its reports/recommendations: this is a powerful tool - especially if
ity created causes the Government to take note

gency is not required to follow up on recommendations made by the OCC

nd may simply note/acknowledge that they have received a report, then this
power does not seem to perform a useful function

« comparable overseas organisations/advocates (e.g. Advocate for Children and
Young People, NSW and Family and Child Commission, Queensland) do not have
the ability to require agencies to respond to recommendations contained in
reports.

66 Under current legislation, as well as under the proposed oversight legislation, the
Children’s Commissioner has the ability...to report, with or without request, to the

& At present only the OCC's Annual Reports are tabled in parliament.




Prime Minister on matters affecting the rights of children (Section 12(1)(k) of the
Children’s Commissioner Act 2003).

67 We do not consider that the ability to table reports in parliament (as per OCC’s
suggestion) would add value over and above this provision.

Governance of the Office of the Children’s Commissioner

68 In March 2019, Cabinet noted that if monitoring is transferred to the OCC, it would
also need strengthened governance.

69 The State Services Commission (SCC) is of the opinion that the Government should
take the opportunity to update the governance of the OCC from the curren

corporation sole model, independently of Cabinet's intention to transfer
independent monitoring function to the OCC. As this is different from inet
decided, additional Cabinet approval is required. @

70 SSC has developed options for the future governance arrange s the OCC. A
report on governance options (attached) has been sent to Minist ipKins for

consideration.

71 A key consideration they have been working throu
appropriate level of separation between the adv

72 The attached SSC report sets out three poss
whether or not the independent monitoring
future,

73 All options consist of a board, taking\the

the attached paper) would see:

74 SSC's(preferce
0 2-6_me rsncollectively possessing a range of relevant skills and
tributes that e them to publicly and credibly hold government to

ount e es it achieves for all children and specifically children in
are
s (i ish to take a partnership approach) at least half the board being
2 in through a Méori-led nominations and appointments process to both
’

ive effective representation to the population affected by the care system and
n recognition of the Treaty

@ hen the monitoring function is transferred to the OCC, the board being
responsible for making arrangements within the organisation to manage the
tensions between the advocacy and monitoring roles.

75 Minister Hipkins has, in principle, agreed with SSC’s preferred option but specifically
wishes to further discuss the implications of a Macri partnership approach with SSC
officials.

76 SSC has worked with MSD and MSD’s Kahui and Maori Lawyers Technical Advisory
Groups in developing the proposal. MSD is broadly supportive of this structure but
still has concerns about the level of functional separation. We have included this
option in the early draft cabinet paper.

77 We note that providing for effective functional separation must primarily occur
within the management, staffing structure and policies, procedures and




infrastructure (i.e. IT) within the Office. Therefore, while the proposed governance
model supports functional separation, it does not on its own sufficiently address the
need for clear separation between advocacy and monitoring.

78 The information access and sharing, and ministerial relationship arrangements
proposed in the Bill will further support functional separation. However, ultimately
decisions made by the Board and the future CE will determine the extent to which
effective functional separation is provided within the OCC.

Next steps

79 We are aiming to have the Cabinet paper considered by the Cabinet Social
Wellbeing Committee (SWC) on 16 October, Bearing this date in mind, we seek
your agreement to consult with agencies on the early draft cabinet pa 3
September.

80 You may wish to wait until after the Ministers’ meeting on 23 S tonsult
on the early draft paper but that this may put (planned) SW idecation of th
paper in October at risk.

81 Following consultation and your meeting with Minist ptembe
make any required changes to the Cabinet paper Nprovide you-with-a
on the need and nature of further consultatio ion. Q

82 We will provide you with a set of A3s on th ent chi pitoring
function, information access and shari eme n e‘establishment
timeline for the Independent Children’ esentation slides to

facilitate your meeting on 23 Septe
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Meeting

Date: 16 September 2019 Security Level: IN CONFIDENCE

For: Hon Carmel Sepuloni, Minister for Social Development &
File Reference: A11994312 REP/19/9/844 @ﬂ
Meeting with the Kahui Group — Inde ent Ove ig\% the
Oranga Tamariki system and Chil ue @

Meeting/visit 9:00am-9:45am, 19 Septe @9, Ex -- Room 5.1
details

Expected
attendees

Purpose of
meeting/vi

members of the Kahui Group to discuss the

hen independent oversight of the Oranga Tamariki
eedback on key components of the system (in

f the independent monitor, governance of the Office of

missioner and information sharing), including feedback from

Ryder and Sir Mark Solomon. Katie Murray and Sir Mark Solomon give their
apologies as they are not available to attend the meeting. The four members
have been appointed for their expertise, leadership and mana in the area of
health and social services for Maori, and will be providing feedback throughout
the independent oversight work programme. In particular, they:

goals, as well as to provide ongoing advice and support on the independent
% oversight work. The Group consists of Druis Barrett, Katie Murray, Eugene

e endorsed the Maori engagement approach

e provide overall support and direction for the engagement process and work
programme

e review and provide feedback on draft papers.

Donna Matahaere-Atariki will be attending the meeting. Donna is the lead
Maori Advisor that MSD has contracted to support Maori engagement during
the development of the Strengthening Independent Oversight work
programme.

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington - Telephone 04-916 3300 - Facsimile 04-918 0099



Key issues

MSD and the Kahui Group have held hui nationwide since July 2019

To date, 22 hui have been held in eight centres across New Zealand with a
range of individuals and organisations who are active in and have knowledge
of the Oranga Tamariki system. These have been positive and informative,
and participants expressed their support for the Kahui group in their role of
providing oversight on the work programme.

Ongoing role and involvement of the Kahui Group

There is a desire from MSD to continue the role and involvement of the Kahui
Group, particularly as we start to engage with the broader sector on the
Independent Children’s Monitor function - including develo nt of the

monitoring assessment framework and operating mode is in the
process of gauging the members’ views on this. @

The hui identified multiple key themes to conside

These themes relate to specific aspect work that are of interest to
Maori who were consulted and are ected in the ment of the
independent oversight system. :

b f their whanau,

e the importance of placin within %
instead of the curre chof se h as a singular entity
isla ave itment to the Treaty of
of r

e a need for the le st
Waitangi beyond
a sufficie

givin to(theé Treaty, which is not seen as
ogni articipants, and having specific,
d ountable e oversight bodies to demonstrate

Y

rent to/the
hat th o ay not have sufficient powers to properly
ange ng-the ability to hold government agencies publicly

count
. alls for %s to show integrity, transparency and honesty, with
additional iples based on whakamana i te tangata, whanaungatanga

kitanga that should extend across the delivery arm of Oranga

%ﬂcognising that iwi, hapl and other Maori organisations have an
portant role to play and are the point of difference when dealing with

tamariki and whanau in the Oranga Tamariki system, as they are able to
provide unique solutions to issues faced by the system

e that the system should be Maori-focused by default, and that building
Maori trust in the Independent Monitor is crucial

e the importance of resolving underlying trust issues with Oranga Tamariki
caused by a lack of whanau engagement

e concerns at the high level of coercive power afforded to Oranga Tamariki
and the perceived disconnect between policy intent and practice within
the organisation.

We anticipate the Kahui group will want to discuss these areas of interest at

your meeting.

These themes are being incorporated into the oversight work

Feedback from hui and other Maori engagement has informed the oversight
work and will continue to be an integral aspect of decision making for the
independent oversight work programme. The Kahui group is an important
vehicle for ensuring that these voices are considered at all stages of the

2



work, and will likely use this meeting to raise specific areas of interest or
concern with you. In particular, there are three main areas where the Kahui
group has provided input that they may wish to raise with you.

Partnership

A recurring theme throughout the various hui was the need to ensure that
partnership with Maori is treated as a core aspect of the Independent
Children’s Monitor and the work programme to develop it. This partnership
extends across multiple areas of the work programme, including:

e involving iwi, hapu and other Maori organisations when dealing with
tamariki, reflecting the child’s role within the wider w au and

community context
e the mutual sharing of information between oversig ies’ and ri
organisations to help achieve mutual outco @
e reflecting tikanga and te ao Maori within organisatienal pra e

e partnership in the governance arra ents for-the O
To help achieve these goals, we are Sin dies have the

power to share information wit anisations
where necessary, as well as engage with Maori.

Governance
Following on from the ab ews o r ip, many hui participants
expressed a de the governance arrangements

of the over [ [ the OCC given the in-principle
intention p =DE 1t Children’s Monitor to that agency in the
futu the oversight agency itself understanding

ao rhe Treaty through duties and principles.
% the e arrangements for OCC for the future is being led by
the 'State Servi mission (SSC). The Kahui group has had several

[oV]]

ahui Group last met with MSD officials (including the SSC) on 11

iscussions on rnance (including with the SSC) and has done some
@ initial W on detailed design, in particular reflecting partnership with
AN

@%@

tember 2019. This included an update from the SSC on its high-level
rnance work. SSC’s advice to Minister Hipkins (a copy of SSC's advice is

@cached for your information) goes some way to reflecting the partnership

and Maori representation concepts advocated by the Kahui group.
Unresolved areas from the Kahui group’s point of view are likely to focus on
the functional separation of the monitor and the advocate if they are within
the same agency - and how best that can be achieved through either
governance or structure or both. These issues were discussed with SSC at
the 11 September 2019 meeting for them to take away and consider further.

At the time of writing this aide-memoire, the Kahui group has not yet seen
the SSC’s written advice to Minister Hipkins.

Power of the Monitor

One of the primary concerns from Maori is that the Independent Children’s
Monitor would not have sufficient power to publicly hold Oranga Tamariki and
other agencies in the system to account should the need arise. While some
hui participants proposed that the Monitor be given powers beyond the
ability to make recommendations (such as the power to impose penalties or



Suggested
Talking
Points

sanctions on Oranga Tamariki), we are proposing that the Independent
Children’s Monitor’s ability to produce and publish independent reports and
agency responses on findings, provide a sufficient level of transparency and
accountability to affect change over time.

“l am pleased to hear about your level of involvement in the work - thank
you for ensuring that Maori views are properly represented.”

“l agree that having a strong partnership approach with M&ori is important in
this work, and expect that the progress which has been mad
this will continue.”

agencies to respond bri : ability to the system,
' over time.”

“Thank you for in
perspecti\% \@ le and

Author: Out of scope Policy(A
Responsible man r: n Bee§@
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It is recommended t c : %@

Purpose of the report

1 This report provides you with a draft .
Support the Oversight of the Orang

Legislation Bill, for ministerial cansu

1 a revised version of the Cabinet paper
port the Oversight of the Oranga Tamariki
sion Legislation Bill, incorporating comments received

départmental consultation
i i dback received from key departments and stakeholders
ludi d OPC) is summarised in this report
%

agre tt ised version of the paper be forwarded to Minister;
.0 .z‘-

Agree/Disagree

@O@ i}/u /167

Megan Beecroft Date
Acting General Manager
Employment and Housing Policy

)

Hon Carmel Sepuloni Date
Minister for Social Development

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington - Telephone 04-916 3300 - Facsimile 04-918 0099



Feedback on the draft Cabinet paper was mostly positive

3 On 23 October 2019, we distributed a draft Cabinet paper for departmental
consultation and a summarised version of the contents was sent to the Office of the
Children’s Commissioner (OCC) the Office of the Ombudsman, and the Kahui Group.)!

4  Feedback on the proposals was mostly positive and supportive. Most agencies either
had no substantive comments, or only minor suggestions for clarification or
correction.

5 Minor changes have been made in line with feedback from other agencies have been
made throughout the paper. These have largely been made to clarify some sections
or to provide further context to help inform decision-making.

6  More substantive comments were received from the OCC and the Offi the Privacy
i

Commissioner (OPC). Those provided by the OCC repeated conce sly
relayed, while the OPC had concerns regarding information progisi
The Children’s Commissioner’'s feedback h iousl

considered

7  The OCC provided a memo to MSD in response ary of the\drafk Cabinet
paper, including a Statement of Position to bei i this re attached as
Appendix 1).

15D has discussed
ent draft Cabinet
guments in these

8 The memo reiterates OCC positions o y w
with them throughout the policy pr } u
paper. While we have considere e {

areas, we have decided, on ba

ingiplexe Uiring oversight bodies to “give effect” to
ﬁ‘ angi, The inclusion of an overarching
as-censidered, $9(2)(h) l

X |
he governance arrangements proposed (ie. a single Board responsible for
th adv onitoring, with decisions on functional separation to the
decide ard) would be insufficient for the OCC and risk diminishing the
m@? urrent Children’s Commissioner role, The OCC have proposed a
el for

eir governance, which was considered during the SSC's development
nance options and incorporated into their 26 August report to the
Minister for State Services. Governance work is ongoing, and some preliminary
hanges in the Cabinet have been made which seek to improve the governance

é% model being proposed for the OCC. These have been outlined further in
paragraphs 12-13

8.3 the primary purpose of the independent Manitor, which the OCC believe should
be “the welfare, rights, interests and wellbeing of children,” is currently

1 Agencies consulted on the full Cabinet paper include, in alphabetical order, Department of Prime
Minister and Cabinet, Education Review Office, Ministry for Pacific Peoples, Ministry for Women,
Ministry of Corrections, Ministry of Education, Ministry of Health, Ministry of Justice, Ministry of
Youth Development, New Zealand Police, Office of the Privacy Commissioner, Office for Disability
Issues, Oranga Tamariki, State Services Commission, Te Arawhiti, and Te Puni Kokiri. The Office of
the Children’s Commissioner, Office of the Ombudsman, and The K&hui Group were consulted on a
summary of the Cabinet paper’s contents,

Draft Cabinet paper: Clarification of Palicy Matters to Support the Oversight of the Oranga Tamariki System
and Children’s Commission Legislation Bill 2



inadequate. While exact wording is not finalised and will continue to be revised
through the drafting process with PCO, ensuring that the rights, interests and
wellbeing of children, young people and their families are protected and
supported is proposed as a core purpose of the monitor, and will remain a key
consideration of all aspects of the monitor. The OCC would also like to see
revisions to the functions of the Monitor to preserve aspects of their current Act.
Further refinements to the functions will continue to be made throughout the
drafting process in consultation with the OCC.

8.4 that they see the proposed advocacy functions as weaker than what the OCC
currently has, and that this is contrary to Cabinet decisions. This relates
particularly to the decision that the OCC will not retain individual powers of
inquiry and investigation into individual cases. While the OCC wilLrip longer have

navigate complaints pathways (in keeping with the 'n
can make enquiries on behalf of an individual (with

a response from government agencies to its rep Or recomme
however on balance we believe that thisv not be suita .&
consistent with the powers of other ( ;
The Office of the Privacy Com -. : ade comments on the
proposed models of inf jon d the monitor’'s
independence

9

arding the information access
7. This primarily related to the

l.. ra |

equirements the Monitor will need to enable it to complete its

3 @0 missioner has provided the following comment for inclusion in the
Q%Eé ri

The Privacy Commissioner supports strengthening the oversight of the Oranga
amariki system. While he appreciates the proposed secrecy and privacy
provisions, the Commissioner considers that the information access and sharing
proposals will need to be drafted with precision to avoid confusion. The
Commissioner likewise considers that the legal parameters of independence for

the Monitor should be clearly articulated in the Bill. The Commissioner is happy
to assist officials during the drafting process.

Further changes have been made to the governance proposals

12 During departmental consultation, further work has been carried out on the
governance proposals within the Cabinet paper to provide further clarity:

12.1 we propose that separate Commissioners, appointed by the Governor-General,
would each be assigned to one of the oversight functions that the OCC is
responsible for under the Act (ie. advocacy and monitoring, should monitoring
move to the OCC). The Commissioner for each function would speak publicly on
the issues relating to the function they are assigned.

Draft Cabinet paper: Clarification of Policy Matters to Support the Oversight of the Oranga Tamariki System
and Children’s Commission Legislation Bill 3



12.2 we have amended the proposed appointment process (paragraph 68), to clarify
that there will be a single appointments process for all applicants and that this
process will both incorporate te ao Maori and ensure Maori participation in the
process.

13 These changes also reflect the desire expressed by the OCC to preserve the mana
and voice of the Commissioner role, which allows the Commissioner to speak out as
an independent voice on government policy relating to issues affecting Children and
Young people.

14 Further detail on these arrangements will be outlined in the paper accompanying the
draft Bill to the Cabinet Legislation Committee.

Next steps

15 Subject to your agreement, we propose that the draft Cabin
Ministerial consultation, with feedback required by 21 Nov

Appendix

16 The draft Cabinet paper, Clarification l ,
the Oranga Tamariki System and Chi 3 SS/G
17 A memo from the OCC outlining i ack i

he' Oversight of
on Bill, is attached.

s Appendix 1.

DORL
'sla
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Timeline for introducing the Bill in March 2020 (as at 23 October)

Step

Indicative Date

Agency consultation on Cab paper.

Wednesday 23 October -Thursday 31
October (6 working days)

Consult OCC, Ombudsman, Oranga Tamariki, Kahui

Wednesday 23 October -Thursday 31
October (6 working days)

Incorporate agency feedback, revised Cab paper to Minister for
agreement to start ministerial consultation

Friday 1 November - Tuesday 5 November
(internal sign out process: 6 November)

Revised paper to Minister’s office for approval to start
ministerial consultation

Thursday 7 November 9am

Ministerial consultation

Monday 11 Novemb
(2 weeks)

ewovembeé

Incorporate feedback from ministerial consultation

Monday 25 Nov
Novembe

%%\ﬁuesday 2%/

Provide revised paper to Minister

Lodge Cabinet paper for SWC

Paper con5|dered at SWC

RSy~ O\

Further instructions to PCO

\§ Decem%ubject to Cablnet)

NN
Consult on drafts of Bill with key agencies a

nd depariments -
OCC, Kahui, Ombudsman, Oranga Tamarlkl

AN

PCO drafting on final policy issues

<@V N s

\e>mber 2019 to late January 2020

Drafting of LEG Cabinet paper

OND)

\D>ecember 2019 - late January 2020

Minister to receive a draft
to release the draft B|II

per e \;ﬁroval
p r ve for a

Late January 2020

By 3 February 2020

tion
Ofﬁce of the

Agency consult/tg@gn L
vettl g

Send bill to
mbus s{x

Early/mid February 2020

binet Paper for Ministerial

Clerk t
Minister We a revised L
and coalitio corwgﬁt\

By 27 February 2020

12 March 2020

17 March 2020 (sitting calendar tbc)

'Mld March 2020

1st readlng and referred to select committee

Mid-March 2020

Select Committee process

Mid-March until mid-September (6 months)

2" reading Feb 2021
Committee of the Whole Mar 2021

3 reading and enactment

April 2021




Date: 14 November 2019 Security Level: In confidenee
For: Hon Carmel Sepuloni — Minister for Social Develop &
Hon Tracey Martin — Minister for Children @
File Reference: Ministry of Social Development REP 1/113
Oranga Tamariki REP-OT/19/@

Meeting with Judge Andr @%f Whildren’s

Commissioner
Meeting details 4.45 - , day 1 2019, Executive Wing
Roo
Expected mel Se -@ ister for Social Development
Attendees Trac nister for Children
udge A Becroft, Children’s Commissioner
o LizKKi i

ctor Development, Monitoring and
Investigations, Office of the Children’s Commissioner
v Holly Walker, Acting Director Strategy, Rights and Advice,
% e of the Children’s Commissioner
rpose@ The Children’s Commissioner has requested a meeting to discuss
E

ve the following items:
% 1. Out of scope
% 2. OCC's response to policy proposals to support the oversight of
@ the Oranga Tamariki system and Children’s Commission
legislation Bill

3. Out of scope

Out of scope

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington - Telephone 04-916 3300 -



Key issues

o(2)(F)(iv)




Out of scope

Item 2 - OCC’s response to policy proposals to support the oversight of the
Oranga Tamariki system and Children’s Commission legislation Bi

Background

On 29 October 2019, MSD provided OCC with a summary of a
Clarification of Policy Matters to Support the Oversight of the-Oran

2019 Cabinet decisions and are required to
System and Children’s Commission Legisl|
Ministerial consultation and is due to be
Committee on 4 December 2019.

d by Cabinet Sacial Wellbeing

OCC response to policy propos
The OCC has provided M 0 a summary of the draft Cabinet

i espo
paper. The memo rei i a ous policy matters which MSD has
icy.development process which informed the

discussed with the hout the po
cerns raised include:

current draf 3 cific. 6
1. Failure oW chirig commitment to te Tiriti o Waitangi in the Bill
he\ a pri e req%v ght bodies to “give effect” to the Treaty of Waitangi)

model for the OCC is not fit for purpose

CC has proposed an alternative hybrid governance model that embeds the Te
riti partnership, provides for functional separation, and establishes clearly defined
@ es for national Children and Young People’s Commissioner(s) and a Commissioner
for Children and Young People in Care. OCC has requested it is considered as an
alternative model to the one recommended by MSD and the State Services
Commission (SSC).

3. Weakened purpose and functions of the monitor

The OCC believes that there is insufficient focus on the welfare, rights, interests and
wellbeing of children in the proposed purpose and functions of the monitor. The OCC
would also like to see revisions to the proposed functions of the Monitor to preserve
aspects of their current Act.

4. Weakened purpose and functions of the advocate



The OCC considers that its future advocacy function will be weakened by the proposed
removal of its power to inquire into any decision made by government or non-
government actors impacting on individual children and young people.

Suggested talking points/response

e We appreciate the work the OCC is doing in helping develop the Bill.
e The inclusion of an overarching Treaty principle within the legislation was considered,

however
the State 4

biret p

We understand that your (OCC’s) governance model was considered
Services Commission’s (SSC) development of governance options
into their 26 August report to the Minister for State Services.

e Governance work is ongoing and some preliminary changes h
have been made which seek to improve the proposed governa

er
del for
e In response to concerns about the perceived weake the monitoring fun n;
ris no@gd nd

a

exact wording around the purpose and functions
edr ess in

consultation with the OCC.
e In March 2019, Cabinet decided that t
that individual investigations will be b n.

e The OCC can still provide advice to\ i i , help navigate
complaints pathways, as wela iri | f of an individual (with their

ic advocacy and
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Cabinet paper
Date: 29 November 2019 Security Level: Cabinet Sensitive
For: Hon Carmel Sepuloni, Minister for Social Develop

File Reference: REP/19/11/1220

Social Wellbeing Consideration o1
Policy Matters to Support the O )
Tamariki System  and
Legislation Bill @
Cabinet Social Wellbei
Committee @
Date of meetin er 2 @
Minister %4 n Car@ i, Minister for Social Development
Prop
pap eks further isions/provides clarification on proposals to strengthen
i nt oversight of the Oranga Tamariki system and children’s issues, which
een fu ped since March 2019 Cabinet decisions and are required to
t the O the Oranga Tamariki System and Children’s Commission
egislz@
e

are further As a result of extensive stakeholder engagement and working

Cabinet through the detail of the policy proposals agreed to by Cabinet in
ecisions March 2019, further decisions and clarifications are required to
required? assist with the drafting of the Bill. Cabinet’s agreement is sought

to proposed approaches for:

1. provisions in the Bill to articulate the oversight bodies’ duties
in relation to the Treaty of Waitangi

2. the independent monitor’s role, including the purpose,
functions and reporting requirements

3. information access and sharing provisions

4. governance arrangements for the Office of the Children’s
Commissioner (OCQC)

5. the OCC's role in the grievance panels associated with Youth
Justice and Care and Protection Residences

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington — Telephone 04-916 3300 - Facsimile 04-918 0099



1. How will
oversight
bodies’ duties
in relation to
the Treaty of
Waitangi be
articulated in
the Bill?

@%@

% chil
Wha | the
e
endent
nito %

6. a minor legislative amendment required to clarify the scope
of arrangements for resolving historic complaints and claims

In recognition of both the Crown’s Treaty partnership with Maori
and the high rates of Maori children and young people in the
Oranga Tamariki system, Cabinet agreed in March 2019 that the
Bill would require oversight bodies to make a practical
commitment to the Treaty of Waitangi (the Treaty) through the
provision of specific duties on the oversight bodies.

Following consultation with the OCC, Office of the Ombudsman,
Te Puni Kokiri, Maori lawyers, and the Kahui group?, a list of
duties have been developed that will ensure that oversight bodies
will give effect to the Treaty in a practical way i rming their
roles. Proposed duties include that oversight

e that in setting strategic priorities a
the work programme have as a
support improved outcomes

e Maori participation in th
discharging their func
e their engagement app
employment.an
tamaiti (t i
persons an

ions processes are accessible for Maori
ng people and their whanau, hapu, and iwi

ints and investigations processes incorporate a
pproach.

The M 2019 Cabinet paper stated that the role of the
Wendent monitor will be to objectively assess the quality and

nt of compliance with and delivery of the Oranga Tamariki Act
989 and related regulations.

Subsequent work has highlighted that greater specificity is
required regarding the monitor’s purpose, functions and reporting
requirements to enable effective monitoring of the Oranga
Tamariki system.

Purpose

In the Bill, greater clarity will be provided around the role and
purpose of the monitor by incorporating the following objectives:

"The Kahui Group was established in May 2019 to assist the Ministry of Social Development in achieving
engagement and collaboration goals, as well as to provide ongoing advice and support on the
independent oversight work. Group members were appointed for their expertise, leadership and mana
in the area of health and social services for Maori and will be providing feedback throughout the
independent oversight work programme.



©

will the

i %3. hat access
o information

oversight
bodies have?

e supporting the rights, interests and wellbeing of children,
young people and their families

e improving public trust and confidence

e supporting systems learning and continuous systems
improvement

e recognising the Crown’s Treaty partnership with Maori and
the significant proportion of tamariki Maori in care.

Functions

The duties of the independent monitor previously agreed by

Cabinet have been clarified to ensure that they e le the
fulfilment of its purpose and will incorporate t ing
components: @

o effective systems performance m or

e recognising the interface bet n systems
e providing for the Crown’ @
Reporting requirements

To grow public trust
system, it is vital
the monitor’s r:
range of reports

e e Okanga Tamariki’ system report

al repor cw\o ance with the National Care

also be able to report on any other topics it
assary to discharge its function. In addition, the
ponsible for the Act, the Minister responsible for the

ranga Tamariki Act 1989, and the Prime Minister may request
s from the monitor on specific issues of interest or concern.

he Bill will stipulate that responses (from organisations subject
to a report) may be required. Detail on what these reports must
contain, publication and tabling requirements as well as
requirements for responding to these reports, will be specified in
regulations.

To support the oversight bodies to be effective and to maintain
their independence, there need to be strong provisions for the
access to and sharing of information.

To facilitate access to information the Cabinet paper proposes
that oversight bodies will have the power to:

e require the provision of information from organisations as far
as it is required to perform a specific oversight function

e engage directly with individual children, young people and
whanau, after obtaining informed consent

e share information with each other, or other parties that have
a role with children, young people and their families within
the Oranga Tamariki system to support their functions.



w

like?

Oversight bodies would only be able to require information
necessary to discharge their specific functions. However, some
restrictions will apply to the advocate (e.g. no draft Cabinet and
other ministerial papers, budget sensitive material).

To support the gathering of information from organisations and
manage that information, it is proposed that oversight bodies
develop a set of Information Management Rules (the Rules).

The Rules will be developed in consultation with affected
organisations and the Privacy Commissioner before being finalised
and signed-off by the Chief Executive or equivalent of each

oversight body. The Rules will be drafted in accordance with the
Privacy Act 1993 and specify matters such as: @

¢ why and how information can be sou

t
e whether information is regularly provided<andyor done @
response to requests
who within the oversight ag y may access what
and di

nation\under urgency

gagement with individuals is done in a
The Bill will therefore require that
eJop codes.

ill need to gather information relating to the

here children and young people reside and in
work. It is proposed that the monitor have the power
remises (other than private homes) with notice for the
ses of observing practice or observing environments where

In March 2019, Cabinet agreed that the governance of the OCC
would require updating before it would take on the independent

. Wh \
fu
monitoring function.
n
orthe OCC
@ loo

ent The Cabinet paper proposes that the governance of the OCC

changes from a corporation sole (Commissioner) to a board of
two to six members (Commission), regardless of whether the new
independent monitoring function transfers to the organisation.

Within this Board, the paper proposes that there will be a
Commissioner responsible for each of the oversight functions
housed at the OCC. The State Services Commission’s view is that
the Commissioner title be extended to all Board members,
however on balance we believe that the Board should be
responsible for choosing their own title. MSD believes that the
roles in charge of Advocacy and Monitoring should remain a
distinct title to preserve the mana of the position and afford those
in the role the ability to influence positive change.

To ensure Maori representation on the Board and in the
appointment process, the legislation will have various provisions

4



to support a partnership model with Maori. The Board will be
appointed through an appropriate process which will incorporate
te ao Maori and ensure Maori participation. Board members
should also collectively possess a range of relevant skills and
attributes, including understanding of te ao Maori and te Tiriti o
Waitangi, as well as experience of the care system, wider
understanding of children’s issues, and management skills.

To give effective representation to the population most affected
by the care system and in recognition of the Treaty, the
legislation should provide for the board to embody a partnership
with Maori, to be given effect through the board being appointed
through an appropriate process that incorporates te>ao Maori and

ensures Maori participation.

The Bill will impose a duty on the board t @) uncti
separation between the monitoring an VOCac nctions (if th
monitoring role is transferred to the OCC

5. What will the In March 2019, Cabinet agreed he Ombudsmfan would
OCC’s role be undertake third-tier review s not resolved to-the
regarding satisfaction of complainant anga Aamae and that this
grievance should include complai cisio 3 e grievance
panels? panels associated Justice % d Protection
Residences.
The OCC cufren orms ier) review of complaints
role but, as a to by Ca (Il no longer be performing
this un Bi
N relation to grievance processes in
e : an ddvisory role for appointments to the panels and
recipien arterly reports on the outcome of grievance
el de 3 proposed that the OCC retain these roles.
6. W You eking a minor amendment to schedule 1AA of the
amen NL\is Ora vatiki Act 1989 to clarify that the scope of the Oranga

omplaints mechanism applies to any act or omission

0os Tama
ing hat took place from 1 April 2017 onwards.
Y resglrcen current settings relating to Oranga Tamariki complaints were
developed ahead of detailed work to establish claims
e

C(l)stor arrangements between Oranga Tamariki and MSD.3 Since then,
you and the Minister for Children have agreed to the development
of new arrangements where MSD would be responsible for
resolving claims about events prior to 1 April 2017, and Oranga

t d

2 The Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (OPCAT) is an international agreement where State Parties agree to
establish an independent National Preventive Mechanism (NPM) to conduct inspections of all places of
detention and closed environments. Cabinet agreed that the OCC should retain its OPCAT monitoring
role.

3 When Oranga Tamariki was established, it was agreed that MSD would be responsible for resolving
claims relating to abuse in state care prior to 1 January 2008. The Oranga Tamariki Act 1989 also
places an obligation on Oranga Tamariki to ensure a mechanism is in place to consider complaints
about any act or omission that took place from 1 January 2008 onwards



7. Other
matters

NS
%%@

Tamariki would be responsible for resolving claims about events
from that date onwards. [REP/19/8/710 refers]

In line with these arrangements, your proposed amendment to
schedule 1AA will help to ensure there is no duplication in MSD or
Oranga Tamariki processes to respond to claims or complaints.
This will provide more certainty for claimants and is likely to help
manage potential litigation risk to the Crown. It also provides for
alignment with the broader legislative proposals you are
proposing for independent oversight.

Note that at this meeting, SWC is also considering a paper on the

direction this work takes, the amendment you
schedule 1AA will provide certai ound
arrangements.

Review of oversight arrang

In March 2019, Cabj
requirement to rewvi
2023.

Monitoring o

inisterial consultation contained a section on monitoring of the
wider children and young person’s system. This section has since
been deleted so that the primary focus of the Cabinet paper is on
the independent monitoring of the Oranga Tamariki system.

oung person’s system
% raft Cabinet paper that was sent out for departmental and



@@@

Talking points

Back in March, following a review in 2018, we agreed to strengthen
oversight of the Oranga Tamariki system and children’s issues in three core
areas: system-level advocacy, oversight and investigation of complaints and
independent monitoring and assurance.

This paper does not change any of these decisions but seeks some further
decisions and clarifications that are needed to help with the drafting of the
Bill.

The purpose and functions of the independent monitor have
refined to enable effective monitoring of the Oranga Ta

G

To grow public trust and confidence in the Oranga-Tamariki system, I I§9
propose the monitor will produce a range of r c@é on its findings

system, compliance with the Natio
outcomes being achieved for Ma

d in addressing Tamariki Maori and young

K e Oranga Tamariki system.

ovisions

ies to be effective they need to have access to a wide
rmation from Oranga Tamariki, contracted providers and other

therefore propose that oversight functions will have extensive access to
information as long as this information is in line with their functions.

Rules for gathering of information will be set out in Information Management
Rules that will be developed in consultation with the Office of the Privacy
Commissioner and the agencies required to provide information.

It is important for the advocate to have access to information but I propose
that some restrictions apply: the advocate will not have access to material
such as draft Cabinet/ministerial papers and budget sensitive information.

I also propose that the monitor have the power to enter premises (other
than private homes) with notice to observe practice or observe places where
children and young people live.



Governance of the OCC

e I propose that the governance arrangements for the OCC be updated
regardless of whether the monitoring function transfers to it in future.

e The proposed updated governance arrangements will allow for enhanced
Maori representation as well as flexibility in terms of incorporating the
monitoring function or not (in light of the in-principle intention of moving the
monitoring function to the OCC).

e The proposals ensure that there is sufficient functional separation hetween
the advocate and the monitor (if they move to the OCC), while
maintaining the ability for a figure to lead the representation &
function from the Board. & @

Grievance Panels

e The Cabinet paper confirms a previous deci
decisions made by the grievance panelsas

Care and Protection Residences wil \:

will only be performed by the On

e The paper clarifies that the C

e for appointments to the
t of qua r on the outcome of

0 ght of Oranga Tamariki, it is important to
ble méchanisms through which people can make
ims

' Minister for Children and I agreed to the development
rgements in which MSD is responsible for resolving claims about

Inine with the new arrangements, I am proposing a minor amendment to

schedule 1AA of the Oranga Tamariki Act 1989 to clarify that the scope of

the Oranga Tamariki complaints mechanism applies to any act or omission

that took place from 1 April 2017 onwards.

e This will help to provide more certainty for claimants, will help to manage
potential litigation risk to the Crown, and provides for alignment with the
broader legislative proposals I am recommending in this paper.
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Cabinet

Date of meeting

Minister % el Sepul

16 %e 2019

nister for Social Development

| Decemb onsidered the Clarification of Policy Matters to
i of the nga Tamariki System and children’s Commissioner
%d the paper to Cabinet for consideration. As a result of

ith\your office, the Prime Minister’s office and other Ministers,

ise
on 28 No m%l& Some minor changes have been made to the 28 November
C e nd agreed with your office.

ain differences in the version being considered by Cabinet on 16 December

@%9, compared to the version considered at SWC on 11 December are:

e Further detail on the governance proposals (resulting from discussions with the
Children’s Commissioner) have been removed

e Details on the need to change the name of the OCC if the monitoring function
transfers (resulting from discussions with the Children’s Commissioner) have
been removed

e A paragraph on phasing of monitoring has been reinserted

e The description of the Oranga Tamariki System has been further clarified with
input from Oranga Tamariki

e The paper proposes the OCC Board have membership of 2-6 members

The following pages detail the information we provided to you for SWC consideration
on 11 December.
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Proposal

This paper seeks further decisions/provides clarification on proposals to strengthen
independent oversight of the Oranga Tamariki system and children’s issues, which
have been further developed since March 2019 Cabinet decisions and are required to
draft the Oversight of the Oranga Tamariki System and Children’s Commission
Legislation Bill.

This aide-memoire provides information on key issues contained in the Cabinet paper.

General Talking Points
e Back in March, following a review in 2018, we agreed to strength ight of
the Oranga Tamariki system and children’s issues in three core.a em-|
advocacy, oversight and investigation of complaints and i e onitori
and assurance.
e This paper does not change any of these decisions eks seme

further
decisions and clarifications that are needed to drafti e Bill.
ave be . efined to
stem

e The purpose and functions of the independent
i em; I also propose

enable effective monitoring of the Oranga FYamariki
e To grow public trust and confidence in %
the monitor will produce a range A its fipnding
e This will include periodic repor\@ tate of the amariki system,
a

O
O
compliance with the National C ndard tiohs and on outcomes being

Talking Points fo (o] :: ies % under the Treaty of Waitangi

e [ seek Cabinet nt on dutie equire oversight bodies to make a
i o tto eaty of Waitangi.

o iesono dies are aimed at ensuring that Maori are

ged and in in addressing Tamariki Maori and young people

sentatiWe ranga Tamariki system.
g Poi rmation Access provisions
e For o@ dies to be effective they need to have access to a wide range of

% ioh/from Oranga Tamariki, contracted providers and other agencies.
[

achieved for Maori.

erefore propose that oversight functions will have extensive access to

rmation as long as this information is in line with their functions.
Rules for gathering of information will be set out in Information Management Rules
that will be developed in consultation with the Office of the Privacy Commissioner
and the agencies required to provide information.

e It is important for the advocate to have access to information, but I propose that
some restrictions apply: the advocate will not have access to material such as draft
Cabinet/ministerial papers and budget sensitive information.

e I also propose that the monitor have the power to enter premises (other than
private homes) with notice to observe practice or observe places where children
and young people live.

Talking points on the Governance of the OCC



Talking Points on the Scope of the Monitor

Talking Points on th s.rofe in

T

I propose that the governance arrangements for the OCC be updated regardless of
whether the monitoring function transfers to it in future.

The proposed updated governance arrangements will allow for enhanced Maori
representation as well as flexibility in terms of incorporating the monitoring
function or not (in light of the in-principle intention of moving the monitoring
function to the OCC).

To help ensure effective representation is given to the population affected by the
care system and in recognition of the Treaty, legislation will provide for the board
to embody a partnership with Maori.

This will be given effect to through the board being appointed through an
appropriate process that ensures Maori participation and incorporat e ao Maori.
The board will be led by a chair and provision will be made for s

Commissioners for the advocacy and monitoring functions w ak
publicly on the issues relating to their assigned functions

actions of other agencies, such as the Mini
as they deliver early intervention servi
at risk of entering the Oranga Ta i
Tamariki Action Plan and throu

I intend to clarify this intent in
committee.

sa cision that complaints about decisions
Cla "i

e pan with Youth Justice and Care and
r be undertaken by the OCC but will only be
C will retain two other roles in relation to grievance

° ifies
% i idences; an advisory role for appointments to the panels and being
@ ipi f reports on the outcome of grievance panel decisions.

alki in the Historic Claims amendment
%a of the system of oversight of Oranga Tamariki, it is important to ensure

re are accessible mechanisms through which people can make complaints or
claims about events that took place in state care.
Earlier this year, the Minister for Children and I agreed to the development of
new arrangements in which MSD is responsible for resolving claims about
events prior to 1 April 2017, and Oranga Tamariki is responsible for resolving
claims about events from that date onwards.
In line with the new arrangements, I am proposing a minor amendment to
schedule 1AA of the Oranga Tamariki Act 1989 to clarify that the scope of the
Oranga Tamariki complaints mechanism applies to any act or omission that took
place from 1 April 2017 onwards.
This will help to provide more certainty for claimants, will help to manage
potential litigation risk to the Crown, and provides for alignment with the
broader legislative proposals I am recommending in this paper.






Key issues

Why are As a result of extensive stakeholder engagement and working
further through the detail of the policy proposals agreed to by Cabinet in
Cabinet March 2019, further decisions and clarifications are required to
decisions assist with the drafting of the Bill. Cabinet’s agreement is sought to
required? proposed approaches for:

1. provisions in the Bill to articulate the oversight bodies’ duties in
relation to the Treaty of Waitangi

2. the independent monitor’s role, including the purpose, functions
and reporting requirements

3. information access and sharing provisions

4. governance arrangements for the Office n’'s
Commissioner (OCQC)

5. the OCC's role in the grievance panels associated with @t

Justice and Care and Protection Residences

6. a minor legislative amend cope of
arrangements for resolving laims
1. How will Following consultation wit aﬂv budsman, Te
oversight Puni Kokiri, Maori la and t a list of duties

bodies’ duties have been develg
in relation to
the Treaty of
Waitangi be

articulated in
the Bill?

2. What will
the role of.the
indepe

Monitor

g @Purpose
In the Bill, greater clarity will be provided around the role and
% purpose of the monitor by incorporating the following objectives:

sed duti C that oversight bodies

be to objectively assess the quality and
with and delivery of the Oranga Tamariki Act

e supporting the rights, interests and wellbeing of children, young
people and their families

e improving public trust and confidence

"The Kahui Group was established in May 2019 to assist the Ministry of Social Development in achieving
engagement and collaboration goals, as well as to provide ongoing advice and support on the
independent oversight work. Group members were appointed for their expertise, leadership and mana in
the area of health and social services for Maori and will be providing feedback throughout the
independent oversight work programme.



e supporting systems learning and continuous systems
improvement

e recognising the Crown’s Treaty partnership with Maori and the
significant proportion of tamariki Maori in care.

Functions

The duties of the independent monitor previously agreed by Cabinet
have been clarified to ensure that they enable the fulfilment of its
purpose and will incorporate the following components:

o effective systems performance monitoring

e recognising the interface between systems

e providing for the Crown’s commitment to Ma @
Reporting requirements

To grow public trust and confidence in the a Tamariki

b
it is vital that there is transparency ccountability in the
monitor’s role. For this purpose, r will pr ara
reports on its findings. This wil three-yea
Oranga Tamariki’ system report ual re ompliance
with the National Care S y S)r i d outcomes
being achieved for Maari .

n.any\other topics it

on. In addition, the
Minister responsible for the

The monitor will
considers neces

ng requirements as well as requirements for
reports, will be specified in regulations.

oversight bodies to be effective and to maintain their
, there need to be strong provisions for the access to
g of information. To facilitate information access the

require the provision of information from organisations as far as
it is required to perform a specific oversight function

X e engage directly with individual children, young people and
whanau, after obtaining informed consent

@i% e share information with each other, or other parties that have a

role with children and their families within the system.

To support the gathering of information and manage that
information, it is proposed that oversight bodies develop a set of
Information Management Rules (the Rules) in consultation with
affected organisations and the Privacy Commissioner. These Rules
will specify things like how information will be gathered and stored,
for what purpose it is gathered and who may access information and
for what purpose.

As oversight bodies will interact directly with individuals, it is
important to ensure that engagement with individuals is done in a
safe and ethical manner. The Bill will therefore require that oversight
bodies develop codes.



4. What will
the future
governance
arrangement
for the OCC
look like?

@6. What

amendment is
proposed
regarding
arrangements
for resolving
historic
complaints
and claims?

The monitor will need to gather information relating to places where
children and young people reside and in which staff work. It is
proposed that the monitor has the power to enter premises (other
than private homes) with notice for the purposes of observing
practice or observing environments where children and young
people reside

In March 2019, Cabinet agreed that the governance of the OCC
would require updating before it would take on the independent
monitoring function.

The Cabinet paper proposes that the governance of the OCC
changes from a corporation sole (Commissioner) to a beard of two

to six members (Commission), regardless of wheth new
ation. This
in th@

independent monitoring function transfers to the
will enable effective representation of Maori, i i
the board t
ot

Board and Commissioner roles.

he Bill

The Cabinet paper proposes a duty in

if the monitoring function is tra
separate Commissioners for e

The Cabinet pa
effective represe

a partnership with Maori. This

ot} e board being appointed through
@ incorporates te ao Maori.

o collectively possess a range of relevant
including understanding of te ao Maori and te
well as experience of the care system and a

In rch.2019, Cabinet agreed that the Ombudsman would
e third-tier reviews of complaints not resolved to the
ction of complainants within Oranga Tamariki, and that this
ould include complaints about decisions made by the grievance
panels associated with Youth Justice and Care and Protection
Residences.

The OCC currently performs this (third-tier) review of complaints
role but, as agreed to by Cabinet, will no longer be performing this
function under the Bill.

You are seeking a minor amendment to schedule 1AA of the Oranga
Tamariki Act 1989 to clarify that the scope of the Oranga Tamariki
complaints mechanism applies to any act or omission that took place
from 1 April 2017 onwards.

The current settings relating to Oranga Tamariki complaints were
developed ahead of detailed work to establish claims arrangements



7. Other

matters

between Oranga Tamariki and MSD.2 Since then, you and the
Minister for Children have agreed to the development of new
arrangements where MSD would be responsible for resolving claims
about events prior to 1 April 2017, and Oranga Tamariki would be
responsible for resolving claims about events from that date
onwards. [REP/19/8/710 refers]

In line with these arrangements, your proposed amendment to
schedule 1AA will help to ensure there is no duplication in MSD or
Oranga Tamariki processes to respond to claims or complaints. This
will provide more certainty for claimants and is likely to help
manage potential litigation risk to the Crown. It also provides for
alignment with the broader legislative proposals you proposing
for independent oversight.

Review of oversigh

In March 2019, Cabi
requirement to re
2023.

uld be a statutory
dent oversight arrangements in

the NCS ons will not start until December
monitoring the ' Oranga Tamariki system will not
% aftér that. Given this, it has become clear

for some
is o_uhdertake an effective review of how the
(> i 9.

0 that the Bill provide for a review of the oversight
arrangem o be undertaken at any time, but no later than five
y@n ommencement of the Act.

ploxing phasing of monitoring to look at the wider children and

ministerial consultation contained a section on monitoring of the

wider children and young person’s system. This section has since
been deleted so that the primary focus of the Cabinet paper is on
the independent monitoring of the Oranga Tamariki system. This

N ung person’s system
X@ he draft Cabinet paper that was sent out for departmental and

2 When Oranga Tamariki was established, it was agreed that MSD would be responsible for resolving claims
relating to abuse in state care prior to 1 January 2008. The Oranga Tamariki Act 1989 also places an
obligation on Oranga Tamariki to ensure a mechanism is in place to consider complaints about any act or
omission that took place from 1 January 2008 onwards

3 Separate from this, in accordance with March 2019 Cabinet decisions, MSD is to report to relevant
Ministers, including the Minister for Social Development the Minister of Maori Development, the Minister
for Whanau Ora and the Minister for State Services, in March 2021 on the plan, timeframes and
readiness to transfer the monitoring function to an appropriate entity.



change has been discussed with your office and the Minister for
Children’s office.

Next steps: non-departmental stakeholder engagement

Following Cabinet consideration on the current Cabinet paper, there
are a number of engagement options with non-departmental
stakeholders, including the OCC, the Office of the Ombudsman and
the Kahui group, on Cabinet decisions that we may wish to consider:

1. Officials provide a verbal briefing to stakeholders on key
Cabinet decisions prior to the proactive release of the Cabinet
paper and minute (preferred)

2. A copy of the (redacted) Cabinet paper and mi i provided&

to stakeholders prior to pro-active release

3. Share the full Cabinet paper and Cabin

mediately)
following Cabinet decisions.
tw

Officials consider that option 1 strik best

lance-be
keeping stakeholders most affect roposals-i med \and
engaged while ensuring that p ially sensitiv 3 oes not
inadvertently get shared. @
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To: Hon Carmel Sepuloni, Minister for Social Development and oyment
Options for the long-term location of the I nt &

Monitor of the Oranga Tamariki System

steps.

Executive summary

2 In March 2019, Cabinet agreed to then indepen
performance of the Oran rikisystem b the
support decision mak t ve outco

Purpose of the report
1  This report discusses options for the long-term omof the I nt'"Monitor
(the Monitor) function of the Oranga Tamg /It al ection on next

t monitoring' of the
mary policy intent being to

whanau.

3 Cabinet agreed t eM n tion had been established by the
ig )it would, in-principle, be transferred to the
e :

r (OCC) [CAB-19-MIN-0113 refers]. Confirmation
hat the MSD and the Monitor have enough time
) plan will need to address any issues and risks with the

to the location, as well as considering any other issues (eg.
b ired for the Monitor to transition.
dentified key success criteria that should be considered in the
or the long-term home that the Monitor is transferred to

refers]. These have been updated and reflect that since the
ce was provided, we have come to understand the following:

the ability to build and maintain the trust and confidence of the public, in

R
articular Maori, is a primary consideration;

St

4.3 a focus on the interests, rights and wellbeing of children and young people
involved with the Oranga Tamariki System is desirable.

2 the ability to be independent from Oranga Tamariki and operate as a trusted
advisor to decision makers, continues to be important; and

1 Monitoring is comprised of two broad functions. The first is to monitor over time changes in key indicators that
speak to outcomes being experienced by children, young people and their whanau. The second is to, from
time-to-time, conduct reviews into specific matters relating to, for example, service mix, quality and/or
practice.

2 By decision makers we mean Ministers, the Chief Executive of Oranga Tamariki and care providers and other
systems participants who have influence over service mix, quality and delivery practice.

The Aurora Centre, 56 The Terrace, PO Box 1556, Wellington - Telephone 04-916 3300 - Facsimile 04-918 0099



5 We have explored eight options for the long-term home of the Monitor, specifically:
5.1 MSD
5.2 the OCC
5.3 the Health Quality Safety Commission (HQSC)
5.4 the Education Review Office (ERO)
5.5 a new entity (recommended by MSD, K&hui® and other government agencies™).
5.6 a new departmental agency hosted by MSD
5.7 a new departmental agency hosted by ERO
5.8 a new departmental agency hosted by Te Puni Kokiri.

We consider that a new entity will best meet the criteria and to holg

: by the ERO. We
consider there may be challenges\wi ' i ps and other
stakeholders accepting such an a ions of the Maonitor being
subject to too greater Mini | di onsider this arrangement to

be the next best optio
9  Additionally, if Mini e d. fo establish any new institutional
arrangements, % '
S S v that the Oranga Tamariki system monitoring
iti he OCC. This is predicated on operational
en the aring>role and the Optional Protocol to the Convention
(OPCAT) oring function undertaken by the OCC. MSD considers
ing functions can still be effectively operationalised if the

onitoring function sits in a different entity.

;in January 2021 prior to making decisions, you share and

g with Minister for Children, Ministers for the Public Service, Maori
hanau Ora, and the Prime Minister as the Minister responsible for the
Reduction portfolio.

3 Kahui is the conduit through which MSD has partnered to assist us to obtain the views of Maori throughout the
development of policy and the operation of the Monitor.

4 Public Service Commission, the Independent Children’s Monitor, the Ministries of Health and Education, the
Department of Corrections, the New Zealand Policef and Te Puni Kakiri.

Options for the long-term location of the Independent Monitoring function of the Oranga Tamariki System
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12 If the preference is for a new entity or departmental agency, we will prepare further
advice on the form and how this will be provided for within the draft Oversight Bill,
including how it will be governed.

13 We will prepare a paper for you to take to the Cabinet Social Wellbeing Committee
for the decision to approved in March 2021 and for transfer planning to be completed.
The transfer will likely occur after the legislation is enacted in 2022.

Recommended actions
It is recommended that you:

1 note the primary purpose of independent monitoring is to support improvement in
outcomes for children, young people and their whanau by strengtheni ccountability

mechanisms and providing decision makers with information and tr vice to
support their decisions on matters of systems performance %
2 note Cabinet previously agreed the in-principle intention is for nitorin

to be transferred to the Office of the Children’s Comiyg her [ ~19-MIN-0
refers]
Nk

3 note the updated criteria for analysing th
monitoring are:

3.1 the ability to build and maintain

particular Maori, is the prima onsideration;
3.2 the ability to be indep fro rangsa
advisor to decision ntinues
DeInag

3.3 a focus on the i ts anc of children and young people

involved with @ v is desirable
4 note the optia h ve be ored for the long-term home of the monitor are:
4.1 MS
4, e f the Childrenis. Commissioner;
¢ nd

th, Qu a fety Commission;
Office;
mended by MSD, Kahui and other government agencies);

Ta ik

6 note moving the function to an existing agency will incur one-off transition and
integration costs which are yet to be determined

7 note the substantive cost associated with building and operating the monitor has
already been agreed by Cabinet in previous Budgets additional costs associated with
housing the function in a new entity will require further exploration if Ministers prefer
this option.

8 note detailed costings will be prepared once Ministers have confirmed their preferred
option

Options for the long-term location of the Independent Monitoring function of the Oranga Tamariki System
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Confirmation of the long-term home

9 agree to discuss options for the long-term home of the independent monitor in
January 2021 with the Minister for the Public Service, the Minister for Children, the
Minister for Maori Development, the Minister for Whanau Ora, and the Prime Minister
as the Minister responsible for Child Poverty Reduction, in accordance with the March
2019 Cabinet directive [CAB-MIN-19-0113 refers]

10 note that if a new entity or departmental agency is preferred, we will vide further
advice on its establishment within the Bill, including how it will be d &
r

11 agree, subject to discussion with Ministers, to seek Cabineﬁ to'the Ig

0
home for the Monitor :
g =

: Z [ \z [ze)

on Carmel'Sepuloni Date"

Mini ial Development and Employment

X

Options for the long-term location of the Independent Monitoring function of the Oranga Tamariki System
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Background
Strengthening independent oversight of the Oranga Tamariki system

14 1In March 2019, Cabinet agreed to support improvement in outcomes for children,
young people and their whanau, by strengthening the independent oversight of the
Oranga Tamariki system with a focus on:

14.1 Systemic advocacy - to be strengthened within the Office of the Children’s
Commissioner (OCC), including reviewing and refreshing the Children’s
Commissioner Act 2003 and updating the governance of the Office from a
Commissioner Sole to a Board.

14.2 Complaints and investigation — to be strengthened via a dedicated focus from
the Ombudsman, including the development of a more child- nd te ao
Maori approach to handling complaints and conducting investi
; ‘ ﬂ & /
15 At the time, Cabinet agreed that oversight would_fi ‘ i g\people and

; July 2019 to establish the

on that it is transferred to the
2stablished and a new legislative
¥ recommendation 11 refers].

14,3 Systems performance monitoring — functionality to b
focus on how outcomes are changing over time and

welfare, to the extent services were
whanau engaged with Oranga Tam

e interim Monitor on 9 April 2019 under the Oranga
by the Minister for Children, to commence monitoring from 1 July

) \Regulations [CAB-19-MIN-0113 refers].

was provided funding in Budget 2019 and 2020 to establishment and operate

% i xpand its function to monitor the remaining National Care Standards
@ he monitor. At the time, it was noted that this funding explicitly excluded the

ransfer of the function to a new entity and funding to establish full monitoring of the
Oranga Tamariki system.

19 This report provides options and advice for discussion on the long-term location of
the Monitor,

Development of advice in this briefing

20 The advice in this briefing is informed by discussions with the Kahui Group, the Office
of the OCC, the Education Review Office (ERQ), Public Service Commission (formerly
the State Services Commission), Oranga Tamariki, the Independent Children’s
Monitor, Te Puni Kokiri, Te Arawhiti, the Police, Department of Corrections, the Health

QOptions for the long-term location of the Independent Monitoring function of the Oranga Tamariki System
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and Disability Commissioner, the Ministries of Justice, Education and Health, the
HQSC and the Department of the Prime Minister and Cabinet.

Why the decision to transfer the Monitor to the OCC was “in-
principle”

21 In November 2018, MSD and the Public Service Commission provided options and
advice to joint Ministers on the long-term home for the Monitor. The advice was that
the Education Review Office (ERO) was the best placed entity to assume the external
monitoring function; you agreed with this advice at the time [REP/18/11/1560
recommendation 2 refers].

22 On 12 December 2018, the interim-Taomorrows Schools report was released, putting

into question the future of ERO. At that time, six new Crown entitie also in the
process of being established and it was made clear that a new Crg ibyswas n
an option given this context.

23 Given the uncertainty surrounding ERO and the lack of sup@g new e
Ministers at the time considered the OCC to be the suitab
long-term home of the monitor. The OCC would deljy Ocus on young
people that are part of the Oranga Tamariki sy ing o ablished
experience and expertise in engagement w dw 19-MIN-
0113). %

24 Ministers noted that the OCC did n paci

monitoring function and agreed

25 The in-principle intent
other developments
decision on wherem

A Cabin
required i
:

Momitor (as-we
Wdy be |
27 @&em wish to progress the establishment of a new entity or departmental

cy Nits establishment will need to be confirmed by Cabinet in March 2021 to
nable the Bill to be finalised for introduction,

@ independent monitoring and assurance function
8

The policy intent and high-level functions for the Monitor were agreed by Cabinet in
2019 [CAB-19-MIN-0113 and CAB-19-MIN-0687 refer]. The policy intent is to support
an improvement in outcomes for children, young people and their whanau by
providing decision makers®, with trusted advice (eg. findings on what is working,

5 The transfer is likely to occur in the first half of 2022, following Royal Assent of the legislation.

8 By decision makers we mean Ministers, the Chief Executive of Oranga Tamariki and care providers and other
systems participants who have influence over service mix, quality and delivery practice.

Options for the long-term location of the Independent Monitoring function of the Oranga Tamariki System
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what is not and why) on the performance of the Oranga Tamariki system. Monitoring
will support decision makers to make informed decisions regarding policy settings,
service mix and quality and practice, that improve outcomes for children, young
people and whanau.

29 Monitoring will also support accountability of decision makers by publishing its
findings, providing evidence and insights that can be drawn upon to hold Government
and systems participants to public account. The advocate may choose to utilise
monitoring to support the making of specific recommendations for change.

30 Monitoring will include assessing and reporting on the:
30.1 nature and degree of compliance with the Oranga Tamariki Act 1989 and

associated regulations;
30.2 identifying areas of high performance and areas for improve &
30.3 assessing quality of care services and practice; and @
d

30.4 assessing change in outcomes for children, young eo@l eir wh

time.

31 Since the policy intent and high-level functions ser d,\we_have
undertaken engagement with a wide range v aori’.
Consequently, we have developed a gre rstandin ' elements
required for the Monitor to successfu its fu and achieve the policy
intent.

dered are necessary

There are several key eleme
icy intent
ss criteria that should be present

for monitoring to suc ly achiev
32 1In 2018, advice fro i nsidered e
in the entity tha itor is transferre REP/18/11/1560 refers]. Work over
the past 20 mon dto development of the criteria and identification of
other consid i anal options for the long-term home of the Monitor.®
33 Weha his upda iteria to assess our options, including:
the y to build an intain the trust and confidence of the public, in
cular Maoxi). is the primary consideration
@ he a te as a trusted advisor to decision makers continues to be
i
33 n@n the interests, rights and wellbeing of children and young people
i with the Oranga Tamariki System is desirable.
|

explanation of the criteria is provided below.
ia 1 - the ability to build and maintain the trust and confidence of the public,

particular Maori

35 It will be necessary to consider an appropriate institutional form that supports the
attainment of the primary policy objective - to support the monitor to provide trusted

7 Including 21 hui around New Zealand and the establishment of 2 Maori Kahui group.

8 For example, given the work underway within MSD to build the Monitor's capability, we no longer consider
capabllity to be a necessary criterion when determining where the maonitoring function should reside.

Options for the long-term location of the Independent Monitoring function of the Oranga Tamariki System
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advice to Ministers and systems participants so they can make informed decisions
that improve outcomes for children, young people and whanau,

36 Through our collaboration to develop the Oversight Bill, we have also come to
understand the need for the Monitor to be positioned to maintain the trust and
confidence of the public, with an emphasis on maintaining the confidence of Maaori.

37 We consider any entity that undertakes monitoring that does not hold the trust and
confidence of the public is unlikely to be valued highly by Ministers.

38 We have also come to understand that, if Maori do not trust or have confidence in the
Monitor, it will be difficult for the Monitor to freely engage and present an accurate
picture of how the system is impacting on Maori.

39 It will be important to choose an institutional form that strikes the ri lance in
regard to its independence from the Oranga Tamariki system and Mi rspto

support trust and confidence of the public, while still being a il the
of being a trusted advisor to systems participants and Mini >
ecis

Criteria 2 — the ability to operate as a trusted adviso

40 To operate as a trusted advisor to decision mak

41 The Monitor will not form a view or advogate vices or
practice. This ensures clarity that res i ‘ ing remains with
Ministers and service providers, alo e’'impact of those
decisions on the outcomes for ¢ eir whanau.

42 Not recommending or adyoca ific changes a
perception that the M or itici st
damaging the Moni ationship withrMinjsters and systems participants.
Criteria 3 - a focus eres and wellbeing of children and young
people involvea h ran ki System
43 It is desirable\for the en uses the Monitor to understand and have a focus
intérests, rights a Ibeing of children and young people, particularly in the
8 8 » ystem.
: the importance of supporting improved outcomes for this

ealand from the Health and Disability Commissioner and establish a
ental Health Commission in recognition of the importance of this issue in
Zedland society.

Consultation has highlighted a strong desire, particularly among Maori, to place the
unction permanently with an entity that has a focus on children and young people,
or the Oranga Tamariki system to ensure dedicated focus, resources and support.

Building towards greater Maori involvement in the care and

custody of children and young people

46 There is a strong desire for Maori to have greater control over the decisions relating
to at-risk tamariki Maori. This has recently been evidenced by the urgent Waitangi
Tribunal review into uplifts of tamariki Maori, and public statements made by the
Minister for Children supporting a move towards a ‘for-Maori, by-Maori’ operating
approach.

47 As the system moves towards greater Maori involvement, criteria 1 will become an
even more important consideration. As well as monitoring government agencies and
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non-government organisations, the Monitor will also monitor the impact approved iwi
and Maori service providers® are having in meeting the needs of their tamariki and
whanau.

We have explored eight choices for the long-term home of the
Monitor

48 Following on from advice that we provided back in 2018, we have explored eight
possible choices for the long-term home of the Monitor, specifically:

. the Ministry of Social Development (MSD)
n the Health Quality Safety Commission (HQSC)
. the Office of the Children's Commissioner (the QCC)
» the Education Review Office (ERO) &
. a new entity (recommended by MSD, Kahui and other e ent agencie
e

B a new departmental agency hosted by either MSD,-ERO o uni Kok

49 Further analysis of each option is provided below he existing criteria) See

Appendix two for a table of advantages and
We do not recommend the Monitor

50 Cabinet agreed to appoint MSD as th
to establish the monitoring functio
transferred to the OCC once a ro

legislative framework was ce ;
51 Remaining in MSD w most cost<effec
one-off transfer fu ing gove .

52 However, MSD fvice r children and young people already in
the care and protegtion and h-justice system, and to children and young
people at’risk in the statutory system or who are transitioning

from care< A ject to monitoring itself in due course and as a
It ca (ot ent Monitor in the long-term.
interim Monitor throughout the country also highlighted
ant con MSD’s role as the Monitor, which were mitigated by the
or would transition out of MSD eventually. The concerns stem
rom the ex ion that being part of a department will enable Ministers to broadly
di itor. This risk is mitigated by the Oversight Bill limiting Minister’s ability
i Monitor to undertake reviews into specific issues.
ver, Maori have been clear that despite the limitations provided for in the Bill,
@ imply being housed in a department is likely to increase the perception that the

Future in

onitor could be unduly directed. As such Maori have told us that should the

¢ Approved under s396 and s403 of the Oranga Tamariki Act.
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monitoring function be housed in a department, their trust and confidence in its
monitoring, findings, and reports would be compromised.

55 There are also concerns that MSD’s close working relationship and shared history
with Oranga Tamariki may compromise the Monitor’s ability to be impartial and
objective.

56 While considering the interests, rights and wellbeing of children, young people and
their whanau remains a priority for the MSD, it is not its only focus and there are
many other competing priorities as its focus is on the wellbeing of all New Zealanders
of all age groups.

We do not recommend the Monitor be placed in HQSC

57 The HQSC was considered in 2018. At the time, it presented advant eing a
Crown entity and because it had an operational approach that pos i atr d
advisor to decision makers, particularly when conducting an sess

on investigations of compliance.

58 However, following conversations with HQSC's chief tive,

decide
the organisation was not the right fit for the Monitor. imari \- ecaluise the
nature of the monitoring work envisaged for th Jamari m»

materially different to the work performed
ito

59 We also consider that placing the mo
desire for a function focused on chi

system.

We do not recommend t‘ in the OCC

60 1In March 2019, Cabi hat in- \ intention is that the monitoring
function will be tr, d he O =MIN-0113 refers]. The OCC has
indicated their conti eres oif the monitor function, in addition to
their existin i \

61 Were i ere ges in the Monitor going to the OCC, including

the OC ne long- riofitisation of the interests, rights and wellbeing of

young\people ew Zealand.
ovided to Ministers in 2018, concerns were raised that the

3 (to provide trusted advice to Ministers to support decisions
bhat i e\performance of the Oranga Tamariki system) sat in conflict with the role
of ocate\(to publicly challenge and influence decision makers to change

% ngs to those the advocate considers will generate mare positive

om

Hui facilitated by MSD while developing the Bill have confirmed that this concern is
held by various stakeholders. This has led Ministers and other stakeholders to request
strong measures or firewalls be put in place in the Bill to mitigate a conflict between
advocacy and monitoring functions. The need for such provisions has been
acknowledged by the OCC.

64 Significant work has gone into considering how the governance of the OCC could
provide separation between the two functions, should they reside in the same entity
[REP/20/3/266 refers]. This advice went into detail around the roles and
responsibilities of members of the board, the composition of the board, as well as the
appointments process. The advice included provisions to have a separate
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Independent Monitoring Commissioner, who would be responsible for the Monitor
function within the Commission.

65 However, MSD, Public Service Commission and other stakeholders continue to have
concerns that governance alone is insufficient to address the conflict between the
purpose of each function.

66 In response to recent consultation on the long-term home of the Monitor, the OCC
stated:

“We do, however, agree that the advocacy function may conflict with the policy
intent as currently stated, to be an advisor to the Minister.”

67 The operating models for an advocate and a monitor are very diff

utilised by the advocate to support them in
publicly and advocating for change.

68 Finally, the OCC's is New Zealand's
to maintain this standing and to ar
of rights for all children, it is imp

maintain distance from the » ste

%' itor is placed within ERO
onitoring function, given enough resourcing.

F to develop their care and youth justice sector
e Ge and invest fu into specific capabilities to carry out the role.

t ei e role, ERO has a responsibility to monitor and review all

operated by the Crown, which provide educational services.

ating the quality of education provisions for entities that work in
outh justice areas.

rnment department ERO will face the same issues as MSD (highlighted in
%raphs 53 and 54 above) regarding perceptions of broad Ministerial influence.
This may pose challenges for ERO when attempting to balance the expectations of
ndependence desired by child’s rights groups, Maori and the public. ERO is also a
Children’s Agency and part of the wider Oranga Tamariki system.

73 Advice from ERO is that historically they have managed to maintain their
independence from Ministers. However, we note that the nature and challenges
associated with the Oranga Tamariki system are quite different from those
experienced within the education sector.

74 ERO have established working relationships with Maori communities, These
relationships have stemmed from working through te aoc Maori approaches and
frameworks in relation to the provision of Maori medium education (kdhanga reo and
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kura kaupapa Maori), ERO would be able to utilise these relationships to support
monitoring of the Oranga Tamariki system.

75 MSD and the Public Service Commission consider that ERO’s independence from the
Oranga Tamariki system may go some way in alleviating concerns of child’s rights
groups and the public, However, as noted above, ERO is and will remain a
government department and as such, is subject to broad direction from Ministers.

A new entity is the most suitable option

76 The establishment of a new entity provides the opportunity to create a home for the
Monitor that best satisfies all the criteria.

A new entity is preferred
77 The critical criteria when considering the most appropriate type o is-criteria 1&

(maintaining trust and confidence of the public, in particular becayse/
in order for monitoring to be successful, it must hold the t onfidence of\the
public, with an emphasis on Maori. We also consider a monitokthatdoes nog@
trust and confidence of Maori may struggle to be vald y decision makers.
consider a new entity is most likely to be able to strike the tight bal@

S

78 We consider a new entity will be best placed , & need
monitoring as the system evolves to rec e OFi

involvement in decision regarding ta

79 If this option is preferred further-wo
new entity (i.e. a Crown entity, statut
to be updated to provide ne tity,

n\appropriate form for the
P : ill will subseguently need

A new departmental ag. € an op

enefits specifically the ability to build an
the Oranga System, and an appropriate

80 A new departme ffers.s
entity with a ded Cus o ito
monitoring o i pproa
81 Theg llenge mental agency is supporting the Monitor to

rust and co ce of the public, in particular Maori. This is due to the
of the tionship a departmental agency has to Ministers, and their
rtmental agency.

sultation we have received a clear view that a monitor hosted by

Th

i to be viewed as too close to Ministers and also likely to be viewed as

h g too close a working relationship with Oranga Tamariki. Stakeholders have

formed us that, in their view, this may compromise the Monitor’s ability to be
dependent,

Another option might be for Te Puni Kokiri to host the Monitor. This arrangement

would explicitly acknowledge the importance of this function for Maori and Te Puni
Kokiri's wider role in monitoring the compliance of Government agencies with specific
Treaty of Waitangi commitments. However, feedback from Te Puni Kokiri suggests
that hosting a departmental agency may not fit with their current strategic direction.

84 Another possibility may be for an agency such as ERO to host a departmental agency.
This may enable the monitor to build its capability faster via leveraging the
complementary monitoring approach within ERO, Having the departmental agency at
a distance from the Oranga Tamariki system may also assist with issues of trust and
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confidence, If Ministers are not of a mind to establish a new Crown entity, a
departmental agency hosted by ERO would likely be the next best option.

Public Service Commission supports the criteria outlined in this paper as a basis for
viewing the design of the oversight system as a whole

85 An additional criterion for consideration is whether Ministers consider that the
monitor should operate within the legal Crown or not, and therefore determine the
relationship between the monitor and the government of the day. It is possible to
address perceptions of “independence” through legislation, but this would need to be
carefully managed to ensure the trust and confidence of stakeholders,

86 The Public Service Commission also note that this decision should take into account
the wider system, where the Children’s Commissioner and the Ombu n are both
freely able to challenge government policy and practice relating to
system. The Monitor’s role is to systematically and regularly asse

whether government departments are delivering according
\‘ §e most

standards established by the government of the day: this i
current Crown entity.
ithin Msx’
i g a departmental
Q -off transstlon and

Financial implications

87 As noted above, retaining the monitoring f
cost-effective option.

88 Moving the monitoring function to
agency hosted by an agency oth

integration costs which wou d

89 If a new entity would ngement with MSD (as the

s) there is likely little difference in

Office of the Childre aoner :
cost between estz intaining the function within MSD.
90 The substantive cost associat ith building and operating the monitor has already

been ag /Cabine
budge
further

receiving funding in 2018/19 and 2019/20
al cost associated with an entity will require

ters ha ted a preference, more detailed work will be undertaken on
the Cabinet paper to be considered in March 2021,

tlon of the OPCAT monitoring functions

nated ‘National Preventive Mechanism’ (NPM), the OCC is currently
n51ble for examining and monitoring the treatment of children and young people
etained in care and protection and youth justice residences for the purposes of the
ptional Protocol to the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (OPCAT).'®

93 On 2 July 2020, the then Minister of Justice designated the Children’s Commissioner
the purpose of examining and monitoring the treatment of children and young
persons in:

. care and protection and youth justice residences established under section 364
of the Oranga Tamariki Act 1989

10 The monitoring of places of detention is an international obligation and Is required under the Crimes of
Torture Act 1989. Other National Preventive Mechanisms (NPMs) for the purpases of OPCAT include the
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. community based remand care homes

B health and disability places of detention established specifically for the care of
children and young people, including youth forensic units and child and
adolescent mental health units.”

94 The Ministry of Justice have indicated their preference is for the OCC to undertake the
independent monitoring function given their existing role with OPCAT,

95 MSD considers it may be desirable, but not essential, that the entity that undertakes
the monitoring function also undertake the OPCAT function. This is because of the
overlap in the monitored population and the need to minimise the burden on children,
whanau and staff associated with monitoring visits.

96 If Ministers consider the two functions should be undertaken togeth re are two
broad options for how this may occur, depending on the institutio ments
chosen:

96.1 a government department may not be designated an

would enable a continuation of the curren
provide information to support both fupcti
children, whanau and staff involved

96.2 if Ministers prefer different insti ;
of a new entity, then considera
arrangements are sufficient, ether the cu

Lrans ‘

rexample, some form
o whether operational
designation remains with

the OCC or whether | d to entity to be conducted alongside
the Oranga Tamariki @ monito OF
Next steps Q
97 We recommen ing & sion you share and discuss this briefing,
with Mini 1e<Public Service, Ministers of Maori Development,

ative costings, to feed into the March Cabinet Social
r, we would advise you to meet with your colleagues in
on a preferred approach.

r preferred approach, we will provide you with a draft Cabinet

ntity is preferred, we will provide further advice on its establishment within
ill, in particular how it will be governed.

0 o support progression of a budget bid and transition planning, ahead of the passing
of the Oversight Bill, we will incorporate your preference on the preferred long-term

home in the Cabinet paper planned for Cabinet Social Wellbeing Committee in March

Ombudsman and the Independent Police Conduct Autharity. Each NPM has designated responsibility for
monitoring particular places of detention.

11 https://gazette.govt.nz/notice/id/2020-g02845
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2021. This paper will also provide an update on progress with the Oversight Bill and
seek final technical policy approvals to enable the Bill to be finalised.

File Ref: TBC
Report Number: REP/20/11/1158

Author: Out of scope ' Principal Analyst, Child and Youth Policy

Responsible manager: Melissa Cathro, Policy Manager, Child and Youth Policy
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Appendix one: Previous Cabinet decisions in relation to the independent monitoring
and assurance function

March 2019 Cabinet Paper (CAB-19-MIN-0113)

9 noted that the depth and breadth of independent monitoring that will be required for
Oranga Tamariki’s new operating approach will be a major new undertaking, particularly
with the independent monitoring requirements set out in the new Oranga Tamariki
(National Care Standards and Related Matters) Regulations 2018 (NCS Regulations);

10 agreed in principle, subject to funding being made available in Budget 2019, to the
role of the independent monitor as set out at paragraphs 50-52 of the paper under
[CAB-19-SUB-0113];

11 agreed that MSD be appointed the independent monitor from 1 Jul stabli
the monitoring function, with the intent that it is transferred to t i e Childréen’s
Commissioner (OCC), once a robust monitoring function is esta e dane

legislative framework is in place;

12 noted that MSD's role will be to design and establi

%‘ i ic he transfer of the function;
and rele% ncies, including Oranga Tamariki, the Ombudsman,
SSC work together to effectively progress the establishment and
monitori tion;

ed 0 s report regularly to the Minister for Social Development and other
n g the Minister of Maori Development and the Minister for Whanau
Ora, ss of the establishment of the monitoring function, including a
' date in mid-2020;
agreed that in principle the intention is that the monitoring function will be transferred
the OCC;

17 agreed that officials will report to the Minister for Social Development and other key
Ministers, including the Minister of Maori Development, the Minister for Whanau Ora, and
the Minister for State Services, in March 2021 on the plan, timeframes, and readiness for
the transfer of the monitoring function;

18 noted that transferring the monitoring function to the OCC along with existing
advocacy and Optional Protocol on the Convention Against Torture (OPCAT) monitoring
functions would fundamentally change the organisational structure and operating
approach of the OCC;

19 agreed that the Bill provide for appropriate governance for a monitor, and for an
entity undertaking oversight functions that may be in conflict;
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20 noted that the decision in paragraph 19 above will ensure strengthened governance
for the OCC, should the monitoring function transfer to it post-establishment;

21 noted that, from time-to-time, it would be appropriate for the responsible Minister to
provide direction in respect of matters that relate to monitoring and assurance functions;

22 agreed that the Bill provide for the responsible Minister to provide direction in respect
of monitoring matters, but not in respect of systemic advocacy;

23 agreed that, to allow sufficient time to progress wider legislative change and to enable
MSD to develop, design and build the monitoring function alongside the phased roll-out of
Oranga Tamariki's new operating model, the new independent monitorin tion should

be phased in, with: &

23.1 MSD developing the NCS assessment framework in sultatiop with Oranga
Tamariki, the Children’s Commissioner, Te Puni Kokiri, T whiti and ot
from 1 July 2019;

23.2 MSD monitoring information that is disc ( s
and how Oranga Tamariki is responding (M R 3 BS)\from 1 July

2019;
23.3 full monitoring of all NCS R to rience \on orbefore 31 December
2020;
December 2019 Cabinet paper (CA MIN-(@@&%
4 agreed that the purpos independen @ é%bé clarified to include specific
objectives, incorporati n S su@
4.1 supportin %hts, i ellbeing of children, young people and
their fz '
.2 impgoving public tr onfidence;
G ing SW learning and continuous systems improvement;
Ar E? e Crown's Treaty partnerships with Maori and the significant
proportion of\Maori tamariki in care;

S5a %t e functions of the independent monitor be clarified to incorporate the
f

IRg conTponents:

5.1 effective systems performance monitoring;

5.2 recognising the interface between systems;

5.3 providing for the Crown’s commitment to Maori;
6 agreed that the monitor’s reporting will consist of a three-yearly ‘state of the Oranga
Tamariki system’ report to the Minister responsible for the Oranga Tamariki Act 1989,
annual reports on compliance with the National Care Standards and operations of the
Oranga Tamariki system, and outcomes being achieved for Maori tamariki and whanau,

and reports on any other areas it considers necessary to discharge its function;

7 agreed that the Bill contain a provision to enable the monitor to discharge its reporting
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function, including specifying that the monitor will produce and publish the types of
reports mentioned in paragraph 6 above and that responses by those who have been
subject to or a party to the report may be required;

8 agreed that the detail as to what these reports must contain, and requirements for
responding to, and publishing and tabling reports, timeframes for these processes, and

requirements around dissemination in a manner accessible to individuals, whanau and iwi
will be specified in regulations to the Bill;
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Appendix two: High-level advantages and disadvantages of each option for the long-term location for the Independent Monitor

Options

Advantages

Disadvantages

The Monitor
remains in the
Ministry of Social

® The most cost-effective option, as it requires no transfer funding. May be
able to realise some ecanomies of scale through sharing back office costs
with other MSD functions

. MSD is part of the system being monitored (perceived or real conflict of
interest)
. Public perceptions of the lack of independence from Ministers and the

Development Oranga T nkl system compromise the trust and confidence of
(MSD) rs (Ma oups child rights and advocacy groups,
Ipan the Privacy Commissioner has also raised
are her%tmg interests for resources and supports that may
it
The Monitor Consistent with Government’s in-principle decision " I:‘:ﬁ:;ﬁ;t\:i'; :isepoglflb't::;:;zv?;tenf::;:ﬂifnnc::: ::::g
transfers to the Child focused —is focused on the interests, rights and we! poricy Vi g '
wdes trusted advice to decision makers

Office of the children and young people, including those in the care an
Children’s system Their strong advocacy approach may not support attainment of the policy

Commissioner
(occ)

L]
otection §
» Provides alignment and operating efficiencies @ functio 2

intent.
May impact negatively on advocacy function

The Monitor
transfers to the
Health and Quality
Safety Commission
(HsQC)

proach.c nt w|th the

ent as ax

@%

. Maintains confidence —strong ope tl
policy intent, due to its existing

The work of the Monitor is very different from the work of HSQC

Health services are included in the Oranga Tamariki system (perceived or
real conflict of interest)

. Not specifically focused on the interests, rights and wellbeing of children
and young people

The Monitor
transfers to the
Education Review
Office (ERQ)

° Has a responsibility Mt

re &r all institutions owned or
operated by the Crown, educational services, including
entities that work in t nd youth justice areas

. A track record in niaintairing their ability to balance their independence
and trusted adviso $ linisters roles

. Their independence from the Oranga Tamariki may alleviate concerns of
child’s rights groups and the public

. As a government department that can be directed by Ministers, it may not
realise Cabinet’s original intention to establish an independent monitor

. A lack of perceived independence may compromise the trust and
confidence of some stakeholders (Maori groups, child rights and advocacy
groups, system participants, Office of the Privacy Commissioner has raised
concerns)

° May result in the focus broadening to all children, with loss of focus on the
dedicated cohort of children within the Oranga Tamariki system
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The Monitor
transfer to a new
entity (preferred
option)

Provides an opportunity to create a location for the Monitor that could:

a determine the new entity’s institutional arrangement to best
balance the diverse interests of stakeholders

o establish a dedicated focus on the interests, rights, and wellbeing of
children and young people specifically in the care or custody system

o continue the development of an operational approach that supports
the palicy intent, rather than attempting to integrate the operating
approach currently being developed within the Monitor into an
existing organisation

Could future proof monitoring in the event the system provides for
greater Maori involvement in the future

Could also house the OPCAT function (if an Independent Crown Entm

® Likely the most costly option

Departmental
agency

Second most cost-effective option after MSD

direct the Monitor

Will enable the development of an ent%%

children and young people in the

e edback from Maori suggests there is a risk that a departmental agency

not mitigate perceptions that Ministers may broadly direct the
onitor and as such, may not support the Monitor to gain and hold the
trust and confidence of Maori.
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MINISTRY OF SOCIAL
DEVELOPMENT

TE MANATU WHAKAHIATO ORA

Date: 31 March 2020 Security Level: IN CONFIDENCE

To: Hon Carmel Sepuloni, Minister for Social Development

Commission and Independent Oversight \of “the
Tamariki System Legislation Bill @
Purpose of the report @

i n to th COVID-19 Alert-

1 This report provides you with inform

Level 4 on progressing the above .
Recommended actions
he Children’s Commission and

It is recommended that you;
1 note that due to th ID-19 alertievel 4
Independent O% ran ' ystem Legislation Bill is no longer likely
i O

Implications of COVID-19 on progressi@@}éldr '

to be introdtice he Ho e 2020 General Election.

2 note inistry of Social Revelopment (the Ministry) is expecting to be able to

@ | ns. v
tet atit vie of writing, the Ministry expects to be in a position to meet it's
regulatory obligation to monitor all National Care Standards Regulations by

o %/4_ Elliott 31/03/2020

Molly Elliott Date
General Manager

Social Development, Child and Youth Policy

Hon Carmel Sepuloni Date
Minister for Social Development
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Background

2  The Ministry of Social Development (the Ministry) is working with Parliamentary
Council Office (PCO) to draft the Children’s Commission and Independent Oversight
of the Oranga Tamariki System Legislation Bill (the Bill).

3  An early draft of the Bill has been circulated to key stakeholders and the Ministry’s
Kahui Group and at the time of writing feedback had been received from all
stakeholders, other than the Ombudsman.

4  The Ministry is in the process of monitoring Regulation 69 and 85 of the National Care
Standards Regulations (NCS Regulations), building towards monitoring all NCS
Regulations by December 2020.

5 On 23 March 2019 the Prime Minister announced New Zealand is o alert
level 4 in New Zealand’s COVID-19 response, this will have implic this .
It is unlikely the Bill will be introduced before t O electi
6 Current timeframes would see the Bill introduced in House’in June 20
to the scheduled 2020 election. With the need t rentIy, e of \alert
level 4, we now consider this is unlikely.
i J

;@ r PCO is
, R€O_and Oranga
8 We are currently working throu

early draft of the Bill. We will att ing‘teleconferencing and email.
However, progress is lik > be si i y d due to the inability to meet
and discuss complex ting is ‘ | for key knowledge holders to
be unavailable. This i
stakeholders to

7  This alert level will mean officials ability ta
limited as we are aware that the Offices

... but monit Standards will continue

Nati
9 Thel t Childr.
and 8 t CS Regulati
e ull mtoring

the I mean that the interim arrangements under existing
d\to“continue for longer but there is no regulatory barrier to this

;
islation may Q
urri %
At e riting, the ICM expects to meet its regulatory obligations. However,

@" certainty associated with alert level 4, there is the possibility that the

(ICM) commenced monitoring of Regulation 69
on 1 July 2019. The ICM is required by law to
CS Regulations by December 2020." A delay to the

not be able to:

build capacity and capability and undertake monitoring as intended by December

O

o access the necessary information held by other agencies due to pressures on
their resources associated with responding to the alert level 4.

11 A change to NCS regulations would be required if this timeframe becomes unrealistic.
Next steps

12 Officials will work to address the initial feedback provided on the early draft Bill over
the next two weeks and subsequently issue further drafting instructions to PCO.

' Regulation 77 of the Oranga Tamariki (National Care Standards and Related Matters) Regulations
2018

Implcations of COVID-19 on progressing the Children's Commission and Independent Oversight of the
Oranga Tamariki System Legislation Bill 2



13

14

15

16

A further iteration of the Bill will be circulated to stakeholders for comment prior to it
being finalised. Timing will be dependent on PCO resource availability. At this point,
we expect delays in progressing any un-resolved issues.

Throughout the lockdown we will provide you with updates on progress and the
impact of any delays as this becomes apparent.

Once we have more certainty regarding how disruptive new ways of working are
likely to be and for how long, we will provide an updated timeline on progressing the
Bill to introduction.

We will also be progressing further work, and seek decisions form you, regarding two
substantive issues:

16.1 the structure of the Bill

16.2 assessing options for where the independent monitor may re @erm. &
File ref: A12417280 @

Policy

Author: g‘fﬂgf, Contractor, Social Development, Child and th Po
Responsible manager: Lachlan, Policy Manager, Soci nt, Chi Youth

@éQ \©
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w7 MINISTRY OF SOCIAL
HiMi DEVELOPMENT

TE MANATU WHAKAHIATO ORA

Date: 15 April 2020 Security Level: IN CONF @ &
To: Hon Carmel Sepuloni, Minister for Social Develop @
Governance arrangements for the pc}éed hi}%\em’s
Commission @

Purpose of the report @

1  This report outlines details on the go arrangeme r proposed Children’s

Commission (the future Commissian) vocate for erests, rights and wellbeing
of all children in New Zealand, and to e-opportunities to participate

and have their voices hear, e roles and responsibilities of
members of the board, . partnering effectively with Maori,
and the appointmen cess« & sions> will then be incorporated into the
Children’s Commi versigh anga Tamariki System Legislation Bill (the
Bill).

Executive ary

Hgreed that overnance of the Children’s Commissioner should be
-0013"and CAB-19-MIN-0687 refer]. The purpose of updating the
%of the current Children’s Commissioner is to ensure diversity
ichvCover the necessary mana, skills, knowledge and expertise
versight body responsible for advocating for children and young people

mending that legislation reinforces functional separation of the advocacy
nd {ndependent monitoring functions (monitor function), to recognise that there are
eartensions between these. We will provide advice on the governance structure for the
onitor function in March 2021. Our advice in this paper focuses on the advocacy
function as a result. Further changes will need to be made to the governance
arrangements if the monitor function moves to the future Commission. This is in-line
with Cabinet’s in-principle decision to move the monitor function to the Children’s
Commission.

4 We propose that the Commissioner for advocacy be called the Children’s Commissioner
and that they be appointed up to a full-time basis. Employing up to full time ensures
that there is enough flexibility for the Children’s Commissioner to structure the role in a
way that is appropriate to them (for example, if they need to continue practising within
their profession). This approach also preserves at least some of the agility and mana
provided by the current commissioner-sole model, while also allowing for the benefits
that diversity of experience and expertise that a good board can provide. The Children’s
Commissioner would derive their authority from the board as a whole, and the executive
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leadership of the Commission would report to the board rather than a single
Commissioner.

5 Increasing the minimum board size from two to three members will also help to mitigate
the potential risk that a full-time Children’s Commissioner may dominate, and influence
decisions made by the board.

6  The future Commission, including the Children’s Commissioner, would be appointed by
the Governor-General on the advice of the Minister responsible for the future
Commission, following recommendations from a nominations panel convened by the
Chief Executive of the Ministry of Social Development. To ensure that board nominations
have support from the sector and Maori, we propose that all applications be accompanied
by an endorsement from a relevant organisation.

7  We also propose that the future Commission partner effectively wit
that at least 50 per cent of the board have experience of
represent the interests of Maori, with the required skills rship exper t
reflect the needs of tamariki and rangatahi of interest t e Co

Agree / Disagree

2 agree that the Children’s C¢ sionér role be ised and appointed up to a full-
time position
Agree / Disagree
agree that th % )l

Recommended actions

It is recommended that you:

1 agree that the Commissioner for advocac

e a r ho are not allocated a specific oversight
function) d an as part-time positions

Agree / Disagree

T inWard size be increased from two to three members

Agree / Disagree

4
3

h @QII provide detailed advice on the costs associated with the

C endations above in due course
e that legislation will also reinforce functional separation of the advocacy and

i

onitoring functions

7 agree that on top of the usual competencies required for board members, the board
must specifically have the capacity and capability to:

¢ have expertise and an understanding of children and young people’s issues
¢ uphold the Treaty of Waitangi, including its articles and principles
e partner effectively with Maori

e understand te ao Maori and advocate from a basis of kaupapa Maori and
matauranga Maori (so that they can inform the basis of the work programme)

e take a tikanga Maori approach to meeting procedures and decision making.

Agree / Disagree
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8 agree that at least 50 per cent of the board have experience of matauranga Maori, and
represent the interests of Maori, with the required skills and leadership expertise to
reflect the needs of tamariki and rangatahi of interest to the Commission

Agree / Disagree

9 agree that candidates applying for a position on the board must have the endorsement
of a relevant organisation that fulfils criteria to be contained in regulations

Agree / Disagree
10 agree that applications to the board be considered by a nominatigns @ven

the Chief Executive of MSD @
Agree /\Dis

gree

11 agree to forward this report to the Minister for C g " Mini
st

Development X
ii Agree / Disagree

Lachlan Cartv{r\i&%@® @@ 15 April 2020

g

Lachlan Cartwri W @ Date
Polic ag hild and You

S@ men WYouth Policy

@n@armel Sepuloni Date
inister for Social Development
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Cabinet has agreed to change the Children’s Commissioner from a
commissioner-sole to a Commission with a board

8 Cabinet agreed in March 2019 that changes would need to be made to the governance
of the Children’s Commissioner [CAB-19-MIN-0013 refers]. Following this agreement,
further work with the State Services Commission (SSC), the Children’s Commissioner
and the Kahui Group on potential governance proposals has made it clear that the
governance of the current Children’s Commissioner should change to take into account
the future Commission’s roles and responsibilities.

9 Members of the future Commission should collectively have a diversity of perspectives
which provide the necessary mana, skills, knowledge and expertise expected of an

oversight body responsible for advocating for children and young peop New
Zealand. This includes but is not limited to; experience of the care /
understanding of children’s issues, and understanding of te ao Maor

10 The proposals agreed to by Cabinet in December 2019 wer e ode @
presented to Minister Hipkins by the SSC. Changes were incorporated to add
feedback raised by the Children’s Commissioner and Group<The del

o the legislation providing for the C rship approach
with Maori, including through t

by Cabinet includes:
. changing the Children’s Commissioner fron poration so oard of two to
six members %
11 This agreement forms the basic frarne

provides further advice on hes
reflected in the Bill.
Legislation should r un

monitor function

betw advocacy and monitor functions as a result of
h cannot be addressed through governance

a C nction needs to be agile, efficient, and

na ung people on a day to day basis. They are likely to

short notice to respond to emerging issues for children.
nitor function, whose work is likely to be far more certain

S

13 ining the differences between these functions in legislation will provide an
guarantee of functional separation should the monitor function be moved to the
ture Commission. We are undertaking this work based on the existing Cabinet
@ reement that we will provide for functional separation.

While we consider the model proposed provides sufficient flexibility to absorb and
adapt to additional functions, we will provide you with further advice on our
recommended approach as part of our March 2021 advice on the proposed transfer of
the monitor function [CAB-19-MIN-0013 refers]. We will be in a stronger position to
advise on what an effective governance model might look like as we establish the
function. Our advice will cover (at a minimum):

D the potential size of a commissioner role with responsibility for independent
monitoring
o how the governance model can be tailored to allow for functional separation, on

top of reinforcing this in legislation.

15 Given we will provide further advice on the governance structure of the monitor
function in due course, our advice in this paper focuses on our recommended approach
for the advocacy function only.
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A Children’s Commissioner will be appointed...

16 While all board members will be Commissioners, Cabinet agreed in December 2019
that the Bill will include provisions for the Commission to have a separate
Commissioner for each oversight function it is responsible for under the Act [CAB-19-
MIN-0687 refers].

17 One of the key strengths of the current commissioner-sole model is the single statutory
representative with authority to speak on issues affecting children. Stakeholders have
highlighted the need for the Commissioner responsible for advocacy to have a strong
connection to the day-to-day work of the Commission, as well as availability to meet
with children, key stakeholders and media on a regular basis.

18 In order to preserve the mana of the current title of Children’s Commi er, and in
recognition of their unique role representing the voice of children a g people,
we recommend that the Commissioner responsible for advocac e of

Children’s Commissioner. Other Commissioners would have {i lat
to their function - for example the Commissioner for the morii
called the Independent Monitoring Commissioner.
19 The Commission will need to consider how they pr
organisation to the public, including the new bo the risk

among a board of Commissioners coul f L i 3 ink the current
corporation sole is continuing.

... but their role may need to dif 2 they are effective

20 To achieve the required level of.con d that the Children’s

Commissioner be appoi %. a full-tim
that there is enough flexibility\foy' the Childre

a way that is appropria them - forexe \ple some commissioners may be part of a
profession that requi em to t %. ising. ' Providing this flexibility will
ensure they are-ableto provid smitment necessary for the role. We do not

; ios S

pect of the other Commissioners who could be

believe this reguirement a
appoin dard, p rd members.?
21 T are ntial xisks as ed with a full-time Commissioner. These include:
N > .
gaged for \bigg
if t o] issioner wasn’t Maori, the differences in time allocation, the
%%ans ilities of their role and visibility in contrast to part-time board members
a

rmine the Commission’s commitment to partnering effectively with

@ﬁlhis model does present a risk that the Children’s Commissioner will dominate

d influence decisions made on the board (this is particularly true of a small, new
board), we consider that this can be mitigated through a number of mechanisms:

o the Children’s Commissioner will derive their authority from the board as a whole.
Their representation of the Commission will therefore be confined to issues on
which they have been given authority to speak by the board. We expect that one
of the first steps (alongside confirming an executive structure to support them)

' For example, the former Children’s Commissioner Dr Russell Wills continued practising as a
Community Paediatrician in Hawkes Bay during his term as Children’s Commissioner from 2011-
2016.

2 The time commitment for roles on the Commission will not be specified in legislation. Your decisions
inform operational practice, but are sought now to provide sufficient certainty on the way the
Commission will operate.
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that the newly formed board will define the role and authority of the Children’s
Commissioner

o the executive structure established by the board to carry out the day-to-day
business of the Commission will be accountable to the board, rather than to the
Children’s Commissioner

o if you agree to increase the minimum size of the board (as outlined below), there
will be at least two other members to mediate all discussions of the Children’s
Commissioner.

23 The Children’s Commissioner role would be appointed using the same process as for
the other Commissioners. Minor changes would be made to reflect the different nature
of the role when it is advertised, including that the role will be up to full<time.

24 If you decide not to proceed with the appointment of a Commissio
voices of all children and young people, we consider it likely th
themselves for the same reasons outlined in paragraph 17.
there would be no direct relationship between the responsible minister and t
advocate.

iy
@
=3
J
Q
-
2
jOb)
7]

We recommend an increase to the mini
previously agreed by Cabinet

25 Cabinet agreed in December 2019 that th
recommend that the minimum boar
This will provide room for a chair
that the minimum board size doe
votes. As outlined above, efficie
operation of the advoca

@ members. We
o

three members.
i ilealso helping to ensure
reaching a stalemate on
aking will be vital to the

26 Cabinet has authorise opment, in consultation with other
Ministers as appr s on minor and technical matters. We

ake
consider that cha mini D ize from two to three falls within this
authority. Ho recom Clarifying the variation as part of the Cabinet
paper t C Legi ittee seeking approval of the draft Bill.

Thesecha In gover e will result in added costs
27 t ost of-go ance and management for the proposed new structure will be
h $620, an 80,000 per annum. The costs set out in the table below are
nclusi efating costs (such as secretariat costs, travel and board meeting

reparatary costs).
_Governance-and management costs of the proposed Children’s Commission Per annum ($)

§ ime Children’s Commissioner (1) 200,000

@ >Part—time Commissioners (2-5) 40,000-100,000
380,000

Chief Executive remuneration

Total 620,000 — 680,000

28 The current budget for the Children’s Commissioner is $3.157m per year. The
Children’s Commissioner has entered a cost-pressure budget bid to secure funding to
continue operating their existing Optional Protocol to the Convention against Torture
(OPCAT) functions. The current budgeted amount assumes that the Children’s
Commissioner will be fully funded for their existing and proposed OPCAT functions, and
that this funding is able to be transferred in the event that the OPCAT monitoring
function is transferred.

29 We will provide further advice on detailed costings in due course. This will be linked to
planned budget initiatives for transition and corporate shared services for the monitor
function.
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The legislation will specify how the future Commission will partner

with Maori

30 Cabinet has agreed that legislation should provide for the board to embody
partnerships with Maori, to be given effect by appointing the board through an
appropriate process that incorporates te ao Maori and ensures Maori participation. This

would both give effective representation to the population most affected by the care
system and recognise the Treaty of Waitangi.

31 To give effect to Cabinet’s decision we propose that the Bill stipulates that on top of
the usual competencies required for board members, the board must have the capacity
and capability to:

e have expertise and an understanding of children and young p ’s issues,
e uphold the Treaty of Waitangi, including its articles and princ

G

32 Board membership needs to support equity , : angatahi. We
propose that at least 50 per cent of the baa ) i iuranga Maori,

eadership expertise
33 We also recommend that no specific
Commissioner. A breakdo e parati
considered is included : 0
sl )|

oard ha%\%ﬁts
anea I\/I_a 02 3" would allow the board, and the organisation, to better reflect

and respond to tamariki and rangatahi Maori requiring support.

o partner effectively with Maori

e understand te ao Maori and advocate from a basi

o take a tikanga Maori approach to meetin

the appointment of a Maori
d benefits of options

Option

Appropriately reflects the principle of active partnership as set out
in the Treaty of Waitangi.

Allows the board to be able to understand and reflect on the
interests of Maori who are disproportionately disadvantaged.
Therefore, the board are able to accurately and effectively
advocate on behalf of their views.

Risks

The appointments process may fail to attract candidates with the
required skills and leadership status. They may also not have
experience of matauranga Maori. A way of managing this risk is to
promote the opportunity widely through established Maori
networks.

Legislation specifies the appointment | Benefits
of a Maori Commissioner This would ensure permanent Maori representation at the
(not recommended) Commissioner level.

The proposal reflects work underway by the Children’s
Commissioner to scope a Deputy Commissioner for Maori role.

Risks
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It is not clear how the role would have a distinct mandate from the
other Commissioners. It risks confusion as to which Commissioner
would be responsible on many issues.

Creates a perception that issues for Maori are somehow separate
from issues related to the functions the future Commission is
responsible for.

Kahui Group do not support this approach.

We advise that the nominations process be strengthened...

34 As the future Commission will be an Independent Crown Entity, all appointments to the
board of the Commission will be made by the Governor-General followi
recommendations from the Minister. We propose an open applicati &

the Ministry of Social Development (MSD) and considered by a
diagram outlining this process is attached as Appendix 1.

anelggz
35 Cabinet agreed in December 2019 that this appointments process . should incrpg g

ao Maori and ensure Maori participation. We recomm at the appoi ent procéss
has two key components to ensure this.
... to include a nominations panel c the ! ecutive of
MSD...

36 The nominations panel will be conve Chief Executive of“MSD and consist of
people with the following expertisé:

e Maori leadership

e working with childre

e governance experi ard le

iscretion of the Chief Executive of MSD, following
eholders. The nominations panel would assess
ations to the Minister regarding appointments.

Wa candidates must have endorsements from
iQ

ce experience, we propose that candidates must have the
f a relevant organisation. Relevant organisations would be defined in a
ories contained in regulations. These categories could include:

national organisation which represents Maori, particularly Maori social sector

issues
o an organisation that has the mandate to represent an iwi
. an organisation focused on improving outcomes for children and young people,

and their rights
o an appropriate professional governance organisation.

39 Further work is required to develop the way in which relevant organisations will be
provided for in regulations. We will provide further advice on this as part of the
developments of these regulations.

Next steps

40 Your decisions on the recommendations in this report will inform the drafting
instructions provided to the Parliamentary Counsel Office, which will in turn be
incorporated into the draft Bill currently being developed.
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41 We intend to submit the draft Bill and the associated paper to the Legislation
Committee for consideration by mid-July, following consultation and workshops with
relevant stakeholders.

REP/20/3/266
File ref: A12289526
Author: Out of scope , Graduate Policy Analyst, Social Development, Child and Youth Policy

Responsible manager: Lachlan Cartwright, Policy Manager, Social Development, Child and
Youth Policy
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(12) Appointment of candidates to (1) The Minister
(11) Candidates’ the board publicly announces the
opening of vacancies on
the board

names are published
in the New Zealand
Gazette

(10) Governor-General

appoints successful (2) Vacancies on

the board are

candidates . .
Diagram of Children’s Co i advertised
Member Appoint es @
(9) Minister @ @
recommends : '

candidates for
appointment
to Governor-
General

(3) Candidates gain an
endorsement from an
organisation that meets
the criteria set out in
regulations

v

N
@ %andidate
(8) Appointments and v X
Honours Committee v Cabinet
agrees with the %
X Governor General

recommended

candidates %
(7) Minister recom me@

names to Cabinet for N .

consideration (5) Nominations panel is
created by MSD to
consider applications

(4) Candidates apply for
vacancies on the board

(6) Panel advises Minister on
recommended candidates
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% MINISTRY OF SOCIAL
§{ DEVELOPMENT

TE MANATU WHAKAHIATO QRA

Report

Date: 19 May 2020 Security Level: IN CONFIDENCE

To: Hon Carmel Sepuloni, Minister for Social Development &

Proposed shape of the Children’s Commissi%% Oversi
of Oranga Tamariki System Legislation E %

Purpose of the report

1  This report seeks your decision on two option ' shape o n governing
the oversight of the Oranga Tamariki syste ere ¢t e overarching Act for the
three functions of advocacy, monitori : with the current Cabinet

decision), or two separate Acts - one t t tions of the Children’s
mplaints functions.

ealand children and young people

anga Tamariki system

and young people. In addition, it would aid public understanding of
nd reduce the risk of various parts being diluted over time due to the
e ent of different Acts.

4 o agreed to repeal the Children’s Commissioner Act 2003 (the CC Act) and to
ablish the Children’s Commissioner and relevant provisions (with modifications) in
versight Act and associated regulations.

5 he repeal of the CC Act was previously considered to be relevant to the Children's

Commissioner undertaking the monitoring role in future. Our previous advice was that the
relationship between the Minister and the monitor would preferably be spelt out in the
same Act that governs the Commissioner, $9(2)(h)

6  While the issue of repeal of the CC Act is a technical one, it does have symbolic and
practical implications. Based on engagement with the Children's Commissioner and his
staff on the draft Bill, we expect that the proposed repeal of the CC Act will draw
significant push back at Select Committee stage from child rights groups, academics and
NGOs. Transferring provisions (with modifications) of the CC Act into the Oversight Act is
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likely to be seen as diminishing the overall status, focus and importance of the Children’s
Commission. This could delay progress of the Bill.

7  Further, constructing new legislation that brings together the respective roles,
responsibilities and powers of the entities assigned the three oversight functions has
proven to be challenging in practice.

8 The advantage of two Acts is that the independence of the status of the Children’s
Commission and its empowering legislation will be maintained and it will reduce
opposition to the Oversight Bill. The main disadvantage is that users who have an interest
in the Oranga Tamariki System and child rights will have to traverse more than one piece
of legislation. Having two Acts will also mean a delay in enactment.

9  On balance we recommend the CC Act is not repealed, and is either be amended or
repealed and replaced with a new CC Act (given the amendments are likel

e
significant). A separate oversight Act would focus on the monitoring an ints
functions (and amending associated legislation), although some com isions w@

apply to the Commission.
10 This could be achieved either through introduction of a Bill that would\bedivided a

stage (at Select Committee or the Committee of the Who we codld in
cognate Bills, one for Oversight of the Oranga Tamari *

11 Cabinet has authorised you, in consultatio
decisions on related policy matters or de
progress of drafting in order to finalis

clearly reflect Cabinet decisi ‘
Recommended actio @

It is recommended thatyou:
1 note we are n king i that would see the Bill introduced before the
election but h identified a ri e current approach that may see the Bill delayed

AGREE / DISAGREE

hat there be a single independent oversight Act covering all proposed oversight

jons (in line with previous Cabinet agreement) =
AGREE / DISAGREE

4 note that, if you agree with recommendation 2, there will be timing implications for the
introduction of the Oversight Bill and the Bill for the Children’s Commission, with a delay of
approximately two to three months

5 9(2)(h)
OIA

™
AGREE\/ DISAGREE
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6 agree to provide a copy of this paper to the Minister for Children and invite her comment
before making your decisions
AGREE / DISAGREE

7 agree to discuss the contents of this report with officials.

AGREE /)DISAGREE

N e
Lachlan Cartwright D?t% w

Policy Manager - Child and Youth
Social Development, Child and Youth Policy

Hon Carmel Sepuloni >/
Minister for Social Development @ @
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Cabinet has agreed to repeal the Children's Commissioner Act 2003

12 On 25 March 2019, Cabinet agreed (CAB-19-MIN-0113 refers) that oversight for the
Oranga Tamariki system and children’s issues should be strengthened in three core areas,
specifically:

o System-level advocacy for all New Zealand children and young people.

. Oversight and investigation of complaints of matters related to application of the
Oranga Tamariki Act and/or children in the care or custody of the State.

. Independent monitoring and assurance of the operations and obligations delivered
under the Oranga Tamariki Act and associated regulations.

13 Cabinet agreed that new primary legislation bring together, in one place, therespective
roles, responsibilities and powers of oversight bodies assigned the three oversight
functions, with regulations to be made under the Bill as appropriate.

14 Cabinet also agreed that the Bill would repeal the CC Act and conti ision
dedicated arrangements for the oversight of the Oranga Tamari and childre

issues. This included existing advocacy functions and powers;such iving effec

monitoring function in the future

15 Cabinet has agreed in-principle that the m
Commission, once a robust monitoring fu
framework is in place (CAB-19-MIN-0

16 We advised at the time that, fi

osals
s included

mew but there
17 Cabinetdirec
Kokiri, rawhiti, the
islative \prop i

18 5D ha ngaged with key stakeholders on the draft Bill. Discussions have focussed
:@ plement Cabinet’s decisions, and most of the feedback relates to

t
19— H ver, discussions with the OCC and Children’s Commissioner highlight that the repeal
CC Act is likely to be a significant issue raised throughout the legislative passage of
he Bill. The repeal of the CC Act is likely to attract opposition from child rights groups,
academics and NGOs at public select committee hearings on the Bill. These stakeholders
lobbied for many years to get the stand-alone Children’s Commission focused on children.
Further, merging the Commission into the combined Act is likely to be seen as diminishing

the overall status, focus and importance of a Children’s Commission. We note we have
not had discussions on this matter directly with any of the groups mentioned above.

20 We noted the risk with the repeal of the CC Act in a report dated 16 August 2019 and
recent engagement with the Children’s Commissioner and his staff confirms this risk
remains (REP/19/8/768, paragraphs 34 - 38 refer). This advice also sought your
agreement to amend the title of the oversight Bill to include the Children’s Commissioner,
It is now understood that some sector groups are likely to view this move as tokenistic.

% andudrafting matters consistent with these previous Cabinet decisions.
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21 A further issue identified through consultation is that constructing new legislation, that
brings together the respective roles, responsibilities and powers of the three primary
oversight bodies, has proven challenging in practice. A key reason for this is that the
remit of the Children’s Commission is broader than the other two independent oversight
functions. The former is focussed on the welfare, interests and rights of all children and
young people in Aotearoa/New Zealand whereas the latter two are directed at children in
the Oranga Tamariki system.

22 While some principles, duties and provisions work for complaints and monitoring
functions, it has generally proven difficult to link the purpose for systemic advocacy with
other purposes (that are more narrowly focused on just Oranga Tamariki system
oversight) in the one Act. Stakeholders have commented that this has caused the Bill to
be awkward in places. It has now become apparent that greater clarity for the overall
system ~ the rationale for this approach - is unlikely to be achieved by having a single 3

piece of legislation.

23 There is also a risk that the existing law contained in the CC Act, i
responsibilities of the Children’s Commissioner that are not dire the Qranga
Tamariki system, will be overshadowed or inadvertently changed b e adoption

eN's

24 The Oversight Act would still have common provisions tha N 2 dr

... and we now consider that this i 2CE
25 [Itis now considered possible that the<CC [ vended or repealed and
(8] Y
on

replaced. The resulting legislation wou
matters. A separate piece of | ' dependent monitoring and

hildren’s Commission could be

assigned additional purpo tions b s A
26 Given the breadth of i M @ S responsibilities outside the Oranga
C vigyethe

Tamariki system! policy intent associated with keeping the
monitoring furictio \ a separate Act, the rationale for having one
overarchin two separate Acts.

dependent oversight Act covering all proposed oversight functions.

to amend (not repeal) or repeal and replace the CC Act and have an
ight Act that focuses on monitoring and complaints functions (and amending
associated legislation) with some common provisions that apply to the Children’s
ommission. We could either introduce a Bill that would be divided at a later stage
(at Select Committee or the Committee of the Whole), or we could introduce cognate
Bills, one for Oversight of the Oranga Tamariki system and the other for the
Children’s Commission.

28 Both options require relatively minor amendments to the constitutionally significant
Ombudsman’s Act 1975 to ensure that the complaints function applies to the broader

' For example, the responsibility to advocate for all New Zealand children through UNCROC monitoring.
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Oranga Tamariki system that includes NGOs and iwi authorities, and that it operates in a

way that is sensitive to the needs of children.

29 There a number of pros and cons associated with both options, as outlined below:

Options

Pros

Cons

Option 1 - A single independent
Oversight Act (status quo).

Easier for users to navigate (for
those who have an interest in how
independent oversight is expected
to work in New Zealand for children
and young people).

Easier to administer as it would

CC Act is considered by many
stakeholders to be symbolic and
its repeal is likely to attract
opposition from the child rights
groups, academics and NGOs at
public select committee hearings
on the Bill.

reduce unintended overlap of
functions, or gaps in the function
and encourage collaboration.

that
o the

Existing advoca i
are not di

Easier to amend and review and
reduce risk of separate acts being
diluted overtime through ad hoc
amendments as one Act will
encourage proper considerati

the whole framework whe
amending it. &
Ay

m ay have to traverse more
han one piece of legislation to
nderstand the legislative

framework.

Option 2 - Two Acts, the Children’s
Commissioner Act 2003 and a
separate Oversight Act focussing on
the monitoring and complaints
functions (and amending associat
legislation) with some common @

provisions that may also a

Ad-hoc amendments may be
made to the separate pieces of
legislation over time, without
proposer consideration of the
whole framework.

30 ri e consulted with Oranga Tamariki, the Interim Monitor,

issioner, the State Services Commission and the Office of

ortive of refreshing rather than repealing the CC Act.

w recommend that the Children's Commissioner Act 2003 is
aled

31 king the above assessment of the comparative risks and benefits of the options into
account - particularly a deeper appreciation of the symbolic nature of the CC Act and
likely strong opposition to its repeal and re-establishment in the dedicated oversight Act -
we do not believe benefits outweigh the risks in pursuing the current approach. Further,
we consider that the form of the legislation is not as important as whether it can be
implemented, and there are other examples of legislation where legislative functions of an

entity reside in different statutes. For example, the Office of the Ombudsman has

2 There would still likely be some opposition to amendments to the CC Act contained in the Bill.
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functions and powers in the Ombudsmen Act 1975, the Official Information Act 1982 and
the Protected Disclosures Act 2000.

32 We recommend that the CC Act be amended or repealed and replaced and that the
separate oversight Act focus soley on monitoring and complaints functions (and amending
associated legislation) with some common provisions that apply.

33 Provided you agree with this recommendation, we will work with PCO and the OCC on the
best approach to progress the changes alongside the Oversight Bill. This approach will
have implications for drafting and will delay introduction of the Bill by around two to three
months. This delay will impact on the enactment of the legislation, although not
significantly given the select committee considering the legislation is not likely to call for
submissions until after the general election in any case.

34 We had intended to submit the draft Bill and the associated paper to the ation
Committee for consideration by mid - July. However, as we will need to innCabinet
approval, issue further drafting instructions and consult with key a i
changes, there is likely to be a delay of around two to three mo ans the@

r

would not be ready for formal consultation until after the electio y far
introduction in early 2021. It is likely that the Oversight legisiation not be ena
until the end of 2021. If the early consultation identifie
from consideration by that Committee, we could use

ity t
The Ombudsman has raised concerns

del ted with
this
35 The Chief Ombudsman has written to yo g his c rn\for change in approach
(letter of 12 May 2020 refers), Of pa e ed delay to the
introduction of the Bill from th

efit

36 We note that even without re of the h 1 eframe is extremely tight due

to recent and ongoing del be-ready to introduce the Bill until after the
i E :ion to the draft Bill as quickly as possible,

pond promptly within discussed timeframes has

37 We are continuing
however the abi
delayed ou

are currently consulting on was provided to the
March with feedback due with us by 20 March, so that
rovided to PCO by 23 March. Written feedback on the Bill
of the Ombudsman on 1 May, and an initial meeting to

t\has authorised you, in consultation with other Ministers as appropriate, to make
acisions on related policy matters or determine additional policy matters to enable the
ogress of legislative drafter in order to finalise the Bill. However, given the significance
of the decision it may be prudent for the item to be considered by Cabinet Social
Wellbeing Committee.

40 Provided you agree with the recommendations in this paper, a Cabinet paper will be
prepared for consideration and referral to the Cabinet Social Wellbeing Committee.
Alternatively, you may wish to discuss this report with officials.

References: REP/20/5/537, A12523287
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For: Hon. Carmel Sepuloni, Minister for Social Developm &
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File Reference: A12543288

Meeting/visit 4pm-5pm, 5 June 2020, E
details

Expected Hon. Carmel Sepul%@w

attendees Hon. Tracey, i, te

Grainn o@f Ex

TB% amari i
: wer,

on Ma
Social Deve
%&% for Children has asked for a meeting to discuss

ecutive, Ministry of Social Development

puty Chief Executive Policy, Ministry of

of the Children’s Commission and Oversight of Oranga
ariki System Legislation Bill (the Bill)

would bring together, in one place, the three oversight functions

% of:
@ . system-level advocacy for all New Zealand children and

young people
o investigation of complaints in the Oranga Tamariki system
. independent monitoring and assurance of the Oranga
Tamariki system.

K@@In March 2019 Cabinet agreed to have one overarching Act that

Cabinet also agreed to repeal the Children’s Commissioner Act
2003 (the CC Act) and to re-establish the Children’s
Commissioner and relevant provisions (with modifications) in the
Oversight Act and associated regulations.
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The “One Act”
and the
concerns/risks
associated
with repeal

@v
<©

on the location
of the
monitoring
function

We recently reported to you on the shape of the Bill
(REP/20/5/537 refers). In short, there are two main risks with
the approach previously agreed by Cabinet to have one Act:

. there is a high likelihood that there will be significant
concerns expressed by stakeholders to the CC Act
being repealed and this may delay the Bill at the select
committee stage

. constructing new legislation that brings together the
respective roles, responsibilities and powers of the
entities assigned the three oversight functions has
proven to be challenging in practice.

The report provided two options:

. Continue with a single Act (current inet decision) @

o Have two Acts - amend or repeaband r ce the
Children’s Commissioner Ac d a separ

Oversight Act focussing Wtori

i cO

complaints functions w
that may also appl

The pros and cons of th rised, in Appendix

1.

month is 8 approval of the revised approach

ean a delay at a later stage).

an S
WO i
, conti
e under Tamariki support a delay as it allows
dditional ti work through minor policy and technical
atte

draf m that have been raised through the consultation

e are still working towards introduction of the Bill before the
tion and have confirmed with PCO our position on the

legislative work programme.

Talking point: I'm interested in hearing your thoughts on the
options of either a single Act or two Acts.

Cabinet has agreed that MSD would provide a plan, timeframes,
and advice on the readiness for the transfer of the Monitoring
function to its permanent location in March 2021 (CAB-19-MIN-
0113 refers). The in-principle agreement is that the Monitor
would transfer to the OCC once the function was established and
a legislative framework was in place. Further Cabinet agreement
will be needed to confirm the in-principle agreement as Cabinet
did not delegate final authority for the decision to Ministers.

to



Proposed
Governance

arrangements
for the future

Children’s

Comm@

dched in Appendix 2.
he new governance arrangements that you have agreed to

@%@

Work is underway between MSD and the OCC to identify possible
issues with the Monitor function being transferred, and to
develop advice on how these issues can be mitigated/resolved.
This will include advice on any potential alternative locations
(noting that all options have a variety of trade-offs and
considerations). These alternative locations include departmental
options, such as the Education Review Office (ERO) or a new
statutory entity which would require its own legislation to be
established.

The draft Bill does not expressly confirm where t itori
function is located (so as to be future proofe ore a
decision is not required now to inform the draft wever,

the implementation plan that we wi p e
will be in a position to provide adyv by t c

August.

Talking point: Work i o look issues
associated with the-Monitori function i the OCC and
that advice is comi t u uding possible
alternatives

We un t Oranga.l riki consider the governance
de%’ d no -@- decision on the long-term home
of t itor.

dreécent the governance arrangements for the
roposed n ommission (REP/20/3/266 refers). This
incl d the and responsibilities of members of the board,

ition of the board, partnering effectively with Maori,

a pointments process. A summary of the decisions is

relate to the Children’s Commission’s advocacy function only.
These arrangements will be included in the legislation to reflect
the State Services Commission’s direction to move away from
Commissioner sole models more generally.

Delaying a decision on the governance of OCC until a decision on
the long-term home of the Monitor would delay introduction of
the Bill unnecessarily. The governance arrangements as
introduced can be refined at a later stage if necessary, should it
be confirmed that OCC receive the Monitor function. The
Children’s Commissioner supports this approach.

The Bill will need to reinforce functional separation of the
advocacy and monitoring functions (should both functions go to
the OCC), to recognise existing tensions.

Talking point: The decision to design the governance model
around advocacy is a pragmatic one as it allows us to introduce



the model into legislation, it can be refined later, should the
Monitor move to the OCC in the future. It also allows for the
opportunity to move away from the Commissioner-sole model.

How the In recognition of both the Treaty partnership with Maori and the
Treaty high rates of Maori children and young people in the Oranga
obligations Tamariki system, Cabinet agreed that the Bill would require
should be oversight bodies to make a practical commitment to the Treaty
reflected in through the provision of specific duties on the oversight bodies.
oversight (CAB-19-SUB-0113).

legislation

To ensure that the oversight bodies give effect to the
practical way, Cabinet agreed to a range of duties (s
further developments during the process of dra
These are outlined in Appendix 3.

address fe is critical that, once we have a redraft, all
stakeholders e the chance to review the wording proposed.
Ve rec end that these provisions are not discussed in the
ing given the need to ensure adequate stakeholder buy-in

d’workability of the new draft wording. In addition, the Treaty

clauses have linkages with other provisions in the Bill, and
% therefore cannot be discussed in isolation.

Talking point: Officials are working with PCO to resolve

@éi technical drafting issues, and | understand the new draft

provisions will be shared with key stakeholders, including Oranga
Tamariki, to ensure that they reflect the Cabinet decisions and
are workable. | propose that we delay discussion on this for the
time being.

Any significant Recent consultation on the draft Bill has raised a number of
issues raised minor drafting and practical issues with the draft Bill. The issues
by raised are mostly consistent with Cabinet decisions.
stakeholders

1 Duties of the Chief Executive of Oranga Tamariki in relation to the Treaty of Waitangi (Tiriti o Waitangi).

4



in consultation Jurisdiction of the Children’s Commissioner

on the draft
Bill

For children in care the Commissioner’s jurisdiction currently
includes those up to age 18. Cabinet has agreed that the three
oversight functions apply to children and young people under 25
years, as appropriate (CAB-19-MIN-0113 refers).

Due to resource concerns, the OCC's preference is that the
extended age jurisdiction - children and young people under 25
years - be limited to those people that are in state care (not all
people in New Zealand). A Cabinet decision would be required to

make any further change to the age jurisdiction.
Information sharing
n n
dtha

Oranga Tamariki is primarily concerned that t
sharing provisions in the draft Bill are too broad, t the

are not enough protections and constrai n the\Moniton.in
relation to the collection, protectio informati
obtained.

We understand that Orang KiNoriay wi e
meeting as a mechanis

sharing and access

information
rict them.

Conversely, the Mon 3 portance of timely
access to in ion. In addition, the\Monitor has requested
that so o) tail - o ": I proposed for the regulations -
bei i e Bill. Ie of this is that, for

tra 7 the

Id like to include a new provision
detaili s approaches that the Monitor can

e note the nt information sharing and access provisions
bling and consistent with the principles of the Privacy Act.

y of issues relate to how information sharing occurs
actice. This will be governed by information sharing rules
codes of practice that will be developed by the oversight

PHRaE?2 are in development to support this and Oranga Tamariki
will be involved. Oranga Tamariki have now received a draft
version of the operational PHRaE for comment.

@@bodes and Oranga Tamariki. Both an operational and legislative

The Privacy Commissioner will be consulted on the next iteration
of the Bill, and we will continue to work closely with Oranga
Tamariki and the Interim Monitor to address their respective
concerns.

Legal and technical issues

A number of detailed legal and technical issues have been raised
in feedback from the Ombudsman on 1 May. These matters

2 The Privacy, Human Rights and Ethics Framework



Other issues
likely to be
raised at the
meeting

REP/20/5/604

largely relate to how the Bill reflects and dovetails with the
Ombudsmen Act 1975.

We are continuing to progress the work in relation to the draft
Bill as quickly as possible, however the ability of stakeholders to
respond promptly within discussed timeframes has delayed our
progress.

Talking points: | understand COVID-19 has delayed
stakeholders, such as the Ombudsman and the Ministry of

Justice, providing feedback on the Bill, but that our officials are
working constructively together to resolve issues.

I understand that Oranga Tamariki officials have rais
concerns around the information sharing provisi i
and that many of these issues will be addres ith

next iteration of the Bill, or through the rationaklrules that
be developed between Oranga Tamari he Oversjgh
bodies.

iki @ of the

additional cost associate ring obligations.
In particular, Oranga 1 k commitment
from you (and MSD ng these obligations,
including se

The Mo with Oranga Tamariki so
tha rance system can be shared

effi vill also involve Oranga Tamariki in the

f fiel is used to validate data from Oranga
iki, derstand performance metrics. Field work
Il includ% ranga Tamariki sites (at least once every
threeyears), also to other service providers such as schools,
) I%ders etc.

will continue to work with Oranga Tamariki to ensure that

monitoring obligations are aligned with Oranga Tamariki’s
existing legislative functions. How Oranga Tamariki resources are
allocated to meet their legislative obligations is an operational
matter for Oranga Tamariki.

Talking point:

I understand that Oranga Tamariki may incur more costs to
facilitate Monitoring. However, the resourcing of this is an
operational matter for Oranga Tamariki.

File ref: A12543288

Author; Out of scope , Graduate Policy Analyst, Social Development, Child and

Youth Policy
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Appendix 1: Options for the Oversight legislation

Options

Pros

Cons

Option 1 - A single
independent Oversight Act
(Cabinet agreed
approach).

Easier for users to navigate
(for those who have an
interest in how independent
oversight is expected to work
in New Zealand for children
and young people).

Easier to administer as it
would reduce unintended
overlap of functions, or gaps
in the function and
encourage collaboration.

Easier to amend and review
and reduce risk of separate
acts being diluted overtime
through ad hoc amendm

as one Act will encour
proper consideration

whole framewor,

amending it.

CC Act is considered by
many stakeholders to be
symbolic and its repeal is
likely to attract opposition
from the child rights
groups, academics and
NGOs at public select
committee hearings on the
Bill.

Existing a
functio
dire

(0] ariki sys

and c in state
s\// E y be‘aversh owe
vertentl
the adopti
draftin e ns or
dr

Option 2 - Two Acts, the
Children’s Commissioner Act
2003 and a separate
Oversight Act focussing on
the monitoring and
complaints functions (a
amending associate
legislation) with so

(S] \’/atus

piece of legislation to

\e\%sr>\a>y have to
{t\&g se more than one
understand the legislative

framework.

Ad-hoc amendments may
be made to the separate
pieces of legislation over
time, without proposer
consideration of the whole
framework.

3 There would still likely be some opposition to amendments to the CC Act contained in the Bill.




Appendix 2: Governance arrangements for the proposed Children’s
Commission

You agreed to the following governance recommendations:

the Commissioner for advocacy will be called the Children’s Commissioner.
Other Commissioners would have titles that specifically relate to their
function - for example the Commissioner for the monitor function could be
called the Independent Monitoring Commissioner
the Children’s Commissioner role will be advertised and appointed as up to a
full-time position, and they would derive their authority from the board, and
the executive leadership of the Commission would report to the rd rather
than a single Commissioner
the remaining Commissioners (who are not allocated a specifi t
function) be advertised and appointed as part-time p on @
rs, with\the

the minimum board size is increased from two to three

maximum board size at six members (as previgQs
on top of the usual competencies required 3 ard
must have the capacity and capability to:
0 uphold the Treaty of Waitangi i inciples
0 partner effectively with Mao
0 understand te ao Maori f kaupapa Maori
i e basis of the work

the boa % experience of matauranga Maori, and
o) the required skills and leadership
of tamariki and rangatahi of interest to the

n that fulfils criteria to be contained in regulations
ard will be considered by a nominations panel
hief Executive of MSD



Appendix 3: duties agreed in December 2019 (CAB-19-MIN-0687
recommendation three refers)

Providing a commitment to the Treaty of Waitangi
3  agree that, for the oversight bodies to demonstrate a practical commitment
to the Treaty of Waitangi, the Bill will provide for duties which will include the
following matters (to be further developed during drafting):

Oversight bodies must ensure:

3.1 that in setting strategic priorities and in the development of the work
programme have as a key priority the need to support im
outcomes for Maori children and young people

3.2 Maori participation in the context of the oversig di
their functions

3.3 their employment, engagement and o

3.4 oversight bodies an
partnerships or arra

ontact with the Oranga Tamariki system

@ 4.2 enab obust, regular, and genuine exchange of information

etween oversight bodies and those iwi and Maori organisations
@ pported by information sharing provisions)

@ gree on any action both or all parties consider is appropriate.

he complaints and investigations processes are accessible for Maori
children and young people and their whanau, hapu, and iwi or any other

% Maori organisation supporting them
@ 3.6 the complaints and investigations processes incorporate a tikanga

approach, and the whanau, hapd, and iwi of the child or young person
are engaged with, where possible, during the complaints and
investigations processes, unless to do so would be impracticable or risk
harm to a child or any other person
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NG
Shape of the Children’s Commission O&wga§ ar%%rﬁki

System Oversight Legislation
Cabinet Committee Social Wellbeing Comn X
Date of meeting 22 July 2020 ;>
el i, Minist cial Development

Minister Hon C

Proposal
g Co
ision to
vocac children in a dedicated Act and provide for

ove% Oranga Tamariki system in separate

legislati
@Mviou March 2019 Cabinet agreed to have one overarching Act

to a singl t would bring together, in one place, the three functions of:
u
istirg

e system-level advocacy for all New Zealand children and

epe XSt young people
Chi
ssioner Act e investigation of complaints in the Oranga Tamariki
3 system
@ e independent monitoring and assurance of the Oranga

Tamariki system [CAB-19- MIN-0113 refers].

At the time, it was noted that the main advantage of a single
Oversight Act (the Act) is that it would reflect the importance of
having cohesive, independent oversight of the Oranga Tamariki
system and children’s issues with the common purpose of
improving the wellbeing of children and young people in New
Zealand. In addition, the Act would aid public understanding of
the three functions and reduce the risk of various parts being
diluted over time due to the ad-hoc amendments of different
Acts.
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Cabinet agreed to repeal the Children’s Commissioner Act 2003
(the CC Act) and to re-establish the Children’s Commissioner
and relevant provisions (with modifications) in the Act and

as

sociated regulations [CAB-19-MIN-0113 recommendations

36.1 and 37 refers].

Key issues You have agreed to amend the CC Act and to have a
separate Oversight Act

Cabinet has authorised you, in consultation with other Ministers

as

appropriate, to make decisions on related policy matters or

determine additional policy matters to enable the progress of

dr

afting in order to finalise the Bill.

On 19 May 2020 you agreed that the Children’ issioner

Act 2003 either be amended, or repealed
that the separate Oversight Act focus

co

retaining of a dr
dedicated

Commissioner

Advice from MSD has engaged with key s
consultation Di
supports the decisions, and most o

ith Cabi

mplaints functions, as recommended'b

scussions have focused o

ecome clear.

afting matters co \ .
) ) Through consuitat e devélopment of detailed policy to
legislation for the § L
g enable strengthe f ove he Oranga Tamariki
Children’s L . . .
system; the i ance g'a dedicated legislation for
( i e

s Com @

et and an Act focused on advocating for and giving
e realisation of rights for all New Zealand’s children.

nstructing new legislation, that brings together the respective

Co is
v effect
@ Wher issue identified through consultation is that
:% N X ro

is

les, responsibilities and powers of the three primary oversight

that the remit of the Children’s Commission is broader than

X@ bodies, has proven challenging in practice. A key reason for this

In

e other two independent oversight functions. The former is

i% th
% focused on the welfare, interests and rights of all children and

young people in Aotearoa/New Zealand whereas the latter two
are directed at children in the Oranga Tamariki system.

proposing this change, MSD consulted with key agencies

including Oranga Tamariki, the Interim Monitor, Office of the
Children’s Commissioner, the State Services Commission and

th
Le
co

e Office of the Ombudsman. We have sought advice from the
gislation Design Advisory Committee (LDAC). LDAC’s primary
nsiderations have been to ensure that there is role clarity for

each of the three functions within legislation. Almost all
stakeholders have no objection to the structure of the
legislation being re-considered, agree that the matter should be



resolved before introduction and are generally supportive of
refreshing rather than repealing the CC Act.

The Ombudsman is the only stakeholder who has objected,
largely on the basis of the expected delay to the introduction of
the Bill from the proposal.

While this approach will have implications for drafting and will
delay introduction of the Bill by around two to three months,
this delay will not be significant. Also, a delay now is likely to
reduce the likelihood of a delay at the Select Committee stage
of the Bill.

Having one Act would risk the functions of the Children’s
Commissioner being overshadowed by tho he

responsibilities outsj
ability to achieve
monitoring fun

rationale for\havi
with pa cts.

can still be achieved

A ix A fo down of the analysis for
g with'the Oversight Act or amending the CC Act

e
vin epa 2)Oversight Act.
. gas 9

Legislativ \b} Ther x@s options for progressing the legislation. MSD

implicati offic i rk with Parliamentary Counsel Office and the
Office e Children’s Commissioner on the best approach to

@ ess the Bill. This decision will be confirmed in a future

X The legislation will be ready for formal consultation after the

X election and ready for introduction in early 2021. It is likely

abinet paper prior to the introduction of the Bill.
that the Oversight legislation will be enacted before the end of

2021.
Financial There are no financial implications associated with the proposal
plications as the proposal does not extend the scope of the March 2019

Cabinet decisions.

1 Section 12 of the CC Act provides the functions of the Children’s Commissioner and includes a broad remit for
all New Zealand’s children.

2 The prescribed functions in section 13 of the Act also has a focus on children in care and custody in the Oranga
Tamariki System.

3 For example, the responsibility to advocate for all New Zealand children through UNCRC monitoring.



Talking points Original agreement to repeal the CC Act

e In March 2019, Cabinet agreed to have one Act that
would bring together, in one place, three oversight
functions including: system-level advocacy for all New
Zealand children and young people, complaints, and
independent monitoring in the Oranga Tamariki system.

e The main advantage of having a single Act for the
oversight of the Oranga Tamariki system was that it
could reflect the importance of having cohesive,
independent oversight, with a common purpose of
improving the wellbeing of children and young people.

e As part of bringing together the three fun s into one
Act, Cabinet also agreed to repeal the ¢ Children’
Commissioner Act 2003, and to re-g¢
Children’s Commissioner in the
associated regulations.

No longer repealing the

. ilc s Commissioner Act
should not be k€ adh @ @ one oversight
Act. I consider\th i d'risk the
functio i > issioner being
over j oversight of the Oranga

e Oversight Act focused on the monitoring and
ints functions, as recommended by MSD.

2 Q -
eg&aive timeframes

e Legislation will be ready for formal consultation after the
X election and will be ready for introduction in early 2021.
It is likely that legislation will be enacted before the end
X of 2021.
Progress on the independent monitor
e Cabinet has agreed in-principle that the permanent
home for the Monitor would be the Office of the

Children’s Commission (OCC).

e Further Cabinet agreement will be needed to confirm the
in-principle decision as Cabinet did not delegate final
authority for the decision to Ministers.

e Because the Oversight Bill does not expressly confirm
where the Monitor function is located (so as to be future
proofed), a decision on the final location of the Monitor
is not required now to progress the Bill.

e That said, work is underway, led by MSD, to provide
best advice in relation to the in-principle decision to
transfer the Monitor function to the OCC.
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Appendix one — Options for progressing legislative changes

Options

Pros

Cons

Option one - A single
independent Oversight Act
(status quo).

Easier for users to navigate
(for those who have an
interest in how independent
oversight is expected to
work in New Zealand for
children and young people).

Easier to administer as it
would reduce unintended
overlap of functions, or

gaps in the function and
encourage collaboration.

Easier to amend and r

Acts being dilute
through ad h

Children’s Commissioner Act is
considered by many
stakeholders to be symbolic
and its repeal is likely to attract
opposition from the child rights
groups, academics and NGOs at
public select committee
hearings on the Bill.

Existing

or drafting errors.

it
?I'he i e(@n?of status

of. I S
ion and its
ering legislation is
\\Qgt ined.

Will treat it in @ manner
consistent with that taken
for the Ombudsman’s Act.

Reduce opposition to the
Bill.4

Users may have to traverse
more than one piece of
legislation to understand the
legislative framework.

Ad-hoc amendments may be
made to the separate pieces of
legislation over time, without
proposer consideration of the
whole framework.

4 There would still likely be some opposition to amendments to the CC Act contained in the Bill.
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