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Executive Summary

Executive summary

Purposes

When the present youth justice system was introduced in New Zealand in 1989, including
the use of family group conferences, it was a unique innovation. Since that time, other
countries have experimented with similar practices. New Zealand remains a world leader,
yet there has been relatively little research on its system. Although there is some evidence
to suggest that effective family group conferences can affect outcomes for young people,
including reducing reoffending, the nature of the best practice that produces effective
family group conferences remains a matter of opinion and debate. This research has been
designed to identify aspects of practice that will achieve effective outcomes. Particular
objectives for this report include:

e describing practice over the period 1998 to 2001
¢ identifying features that are relevant to best practice in the youth justice system
e determining the extent to which the goals of the Children, Young Persons

and Their Families Act 1989 are being met in relation to:

— accountability, restoration and enhanced wellbeing

— empowerment

— time frames

— protecting rights

— cultural responsiveness

— diversion and decarceration.

The results of the research are intended to assist the Department of Child, Youth and
Family Services (CYF), the New Zealand Police, and the Department for Courts to
develop guidelines for professional and managerial staff; to benchmark the quality of
youth justice practice; to implement best practice to limit the future offending of children
and young people who attend family group conferences; and to increase understanding of
effective practice for girls compared to boys and for the different ethnic groups within
New Zealand, principally Maori, Pakeha and Pacific young people.

Research design and method

The Achieving Effective Outcomes in Youth Justice Project (AEO) consisted of two
main studies built around a sample of 24 family group conference (FGC) co-ordinators
from eight CYF districts:

e The retrospective study collected file data on 1,003 cases involving young people
who had had a family group conference in 1998 and who, at the time of the study,
had been eligible to appear in the adult courts for at least one year. Over half
(520) of these same young people were also interviewed to determine their views
on what had happened at the family group conference and to gather information
on their early life and events subsequent to the family group conference
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e The prospective study observed the practice in 2001/2002 of co-ordinators who
had conducted the conferences that were part of the retrospective study. This
study obtained information on 115 cases and wherever possible included
interviews close to the time of the conference with the young people, the families
and the victims involved.

In order to focus on any special factors in offending by Maori or Pacific young people, or
girls, additional analyses were undertaken that compared patterns for them with those of
other ethnic groups or boys respectively. For Maori and Pacific cases, additional data
were collected to provide case studies and the sample was boosted so as to ensure that at
least 15% of the cases involved Pacific young people.

A third major study was also undertaken on Police youth diversion. This collected data
on 1,794 cases involving young people who came to the attention of the Police during
2000/2001. The results of the first stage of this study have been reported separately
(Maxwell et al, 2002) but a number of additional analyses of these data are included in
the present report. An extension to this study that aims to collect data on the reoffending
of these young people will be completed in 2003.

The backgrounds of the young people

The young offenders came from a range of family backgrounds and had a diversity of
experiences while growing up. However, the two samples were distinguished from more
general samples of young people by the extent of disruption in their lives because of the
many caregivers they had had, the number of schools they had attended and places in
which they had lived, the frequency of their experiences of violence and abuse, and the
number of adverse factors in their family backgrounds (Fergusson et al, 1994). At the
time of the family group conference, the young offenders in both samples were doing
poorly at school (they had often truanted, been suspended or been expelled), had poor
relationships with others, were getting on poorly with other members of their family, had
run away from home, had frequently used alcohol and cannabis, and had engaged in early
and unsafe sex.

The family group conference process

Normally it is the co-ordinator, sometimes assisted by their clerical support person, who
carries out the preparation for the conference. For about two-thirds of conferences in the
prospective sample, the family and the young person were prepared for what would
happen by a visit from the co-ordinator, and in only about one-third of the cases was the
young person seen separately from the family. In other cases, preparation occurred by
phone and letters.

In both the retrospective and prospective samples, the young person and at least one of
their caregivers almost always attended the family group conference. Siblings were there
for about a quarter and other family members for nearly a half. The Police almost always
attended, the Youth Advocate attended in about three out of four Youth Court cases and a
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social worker or community agency worker attended about one in five of the
retrospective sample and over half in the prospective sample.

When a victim was identified, a victim was present for about half the conferences in both
the retrospective and prospective samples. Victims who did not attend usually gave as a
reason that they did not want to meet the young person or their family. An unsuitable
time was the next most common reason but others just wanted to forget what had
happened and did not want to have any further involvement. When a business was the
victim, those involved often saw attendance as a waste of their time, especially when they
were frequently targeted. The victims who did attend wanted to tell the young person
how they felt and to express their views on what had happened. They also wanted to play
a part in preventing crime and to find out about the young person.

The conference often began with a karakia delivered by a family member. Introductions
were a normal part of the process although some commented adversely on their absence.
The co-ordinator then normally explained the procedure and the Police officer presented
a summary of the facts around the offending. Providing the young person did not deny
involvement, usually the victim would then express his/her views and the conference
would explore options for outcomes before the family broke for private time. After this,
all reconvened to discuss the proposed plan and arrive at an agreed decision; this
normally included designating specific people to be responsible for post conference
arrangements, including arranging referrals or placements, supervising tasks and
monitoring outcomes. However, it is important to note that the exact procedure depended
on the differing circumstances and wishes of participants and the different practices of
specific co-ordinators. Differences were most likely to occur when conferences were
large and when an elder was involved in the facilitation in accord with customary
procedures.

Monitoring of plans was delegated to the family in about half the cases. Plans were
completed either in full or mainly for nearly nine out of ten conferences. Reasons for
non-completion included further offending or difficulties in arranging appropriate
referrals or placements. The plans themselves were analysed in the study. They almost
invariably included elements intended to make the young person accountable. Measures
to enhance wellbeing were included for nearly half. In 1998, vocational programmes
were the ones that were very likely to be completed and seen as helpful. Correspondence
school programmes were completed by a little over half and most of those completing
saw them as helpful. However, anger, alcohol and drug assessments and driver education
programmes were not often seen as helpful.

Key findings

In this study, many findings highlight common misconceptions about family group
conferences, and some of these are listed below in Box 1. Other findings clarify issues of
debate, validate existing beliefs and highlight the critical issues around current successes
and failures and around future needs. Summaries of key findings are presented in Boxes 2
to 5, and some policy implications are presented in Box 6 below.
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Box 1

Misconceptions about family group conferences

1 It is not true that it is faster for young offenders to go through the Youth Court.
Family group conferences do not substantially slow the process of justice and
Youth Court referrals do not increase the speed of resolution. The research
findings showed that:

Youth Court-referred family group conferences were completed more speedily
than Police-referred family group conferences. However, decisions about
outcomes were no faster and were sometimes slower overall for Youth Court
cases because of the extra time taken to make a referral and to reach a decision.

2 It is not true that the family group conference is a soft response to offending.
The data presented in this report showed that:

Young offenders did not find the family group conference to be an easy
option. At the conference, they were required to face their victims and their
family and they were expected to apologise and to repair the harm that they
had done. Going to court and receiving an order, according to some young
people, was much simpler and easier.

3 It is not true that the family group conference fails to respond to offending.
Data presented in this report indicated that:

At least as many young offenders were now being made accountable through
family group conferences and the Youth Court as before the 1989 legislation
(when most of these young offenders were dealt with by the courts).
Furthermore, most of those involved in the decisions, including families,
young offenders and victims, believed the outcomes of the family group
conference were fair and appropriate. An analysis of what young offenders
actually did after the conference showed that most were acting to the best of
their ability to repair the harm they had caused.

4 It is not true that young people fail to complete agreed to tasks. This study
showed:

When young offenders agreed to undertake apologies, to do work or to pay
money, the large majority completed these tasks. Many of those who did not
complete the tasks fully did complete most of them. However, the lack of
monitoring whether or not tasks were completed and the lack of
communication of progress to victims could lead to the young offender being
wrongly blamed for failing to do what was promised.
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Box I cont.

5 It is not true that the requirements of the family group conference plans were
less likely to be complied with and completed than Court orders. Data presented
in this report indicated that:

e Compared to the court system, the victim was much more likely to receive an
apology and some reparation for damage as a result of the family group
conference.

e Victims often said that they had experienced reassurance from finding out
who the young offender was and from actions being taken to make him or her
accountable and to reduce the chances of further offending.

e However, some young offenders and their families were unable to completely
repair the harm done, both because this was not possible and because the
expectations of some victims could not be met.

Box 2 Meeting the objects and principles of the Act

1 Achieving accountability
Young offenders who attended family group conferences were held accountable
for their offending and restorative outcomes were agreed to for most of them.

2 Enhancing wellbeing

Family group conferences have had limited success in enhancing either the

wellbeing of young offenders or in providing support for their families. The

following problems were noted:

e  There were limited resources for programme in many parts of the country.

e Specific deficiencies were the lack of drug and alcohol, anger management
and mental health programmes.

e  When programmes were provided, they were not always able to retain young
offenders or were perceived as ineffective by them.

e Suitable educational and training arrangements were not always made,
although when arranged they were often completed and valued

e Needs for family support or for care and protection were not always
responded to.

3 Diversionary processes

The data in this research showed that:

e The family group conference was meeting the goals of diversion from
criminal proceedings and of avoiding institutional and custodial outcomes for
young people.

e Police youth diversion provides an important option for many young people
for whom a family group conference is not considered necessary.
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Box 3 Ethnic and cultural responsiveness

e For Maori, outcomes in the youth justice system as a whole are of greater relative
severity than for non-Maori. This is because Maori young people are more likely to
come to the attention of the youth justice system and, although they present on
average with less severe offences, they are more frequently referred by the police to
the Youth Court for minor offences, rather than directly for family group conference.

e This research demonstrated that young people from different ethnic groups or cultures
tend to obtain similar outcomes to each other from the family group conference
process itself; there are also similar outcomes for all ethnic groups from the Youth
Court process. However, Youth Court outcomes are generally more severe than family
group conference outcomes, and as we have seen, Maori are more likely to go to the
Youth Court.

e Appropriate cultural responses will depend on the particular family or whanau —
much of this is probably about ensuring that the family is comfortable with the
person who is arranging their conference and that this person listens and responds to
their preferences to the extent that this is possible.
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Box 4 Practice

1 Effective practice

Effective practice means:
e treating all young people fairly irrespective of their ethnic group especially
when deciding who to apprehend, divert, refer or prosecute
e avoiding bringing matters before the Youth Court when they are unlikely to
require Youth Court orders
e arranging family group conferences so as to ensure that:
o all participants are well prepared and consulted about who will attend, the
venue, the processes and the time
o all who attend are greeted and introduced
o all who attend understand what is happening and have support
o victims, families and young offenders participate fully, are able to say what
they feel and are involved in decisions
o professionals do not dominate the conference and the decision making, and
as few professionals are present as is possible
o young offenders are treated with fairness and respect and feelings of stigma
and exclusion are avoided
o the cultural practices used are appropriate to the setting and situation, and in
consultation with the participants
o expressions of remorse, repairing the harm, including the use of restorative
sanctions, and forgiveness are facilitated
o punitive and restrictive sanctions are avoided whenever possible
o reintegrative and rehabilitative options are arranged as appropriate, plans are
monitored and victims are kept informed
¢ minimising the delays in all processing and minimising the use of lengthy
remands in custody
e ensuring that young offenders have options for gaining educational
qualifications, vocational skills and suitable employment
e avoiding arrangements that bring together young offenders and enable them to
develop friendships that can focus on anti-social activities
e providing programmes for young offenders that respond to their psychological
problems and that help them to learn how to develop positive relationships with
others, as well as to deal with issues of anger and drug and alcohol misuse.
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Box 4 cont.

2

Practitioners’ effectiveness
A number of factors affecting practitioners were identified:
¢ youth justice co-ordinators identified the need for support through professional

supervision, back-up and training; they also identified the need for resources to
fund conferences, to arrange programmes and to make appropriate placements
good relationships and effective team work among youth justice professionals
is necessary for the youth justice system to reach its potential and all need more
training in relation to the Act and best practice

problems with restructuring and changes in computer record systems were
linked with adverse staff morale and all of these impacted on effective practice
the skills of the co-ordinator were undoubtedly an important factor, but
generalizations are not possible and it appears that, at the time of the research,
some co-ordinators related better to some young people than did others.

Box 5

1

Outcomes

Reoffending

the data suggest that reoffending is not increasing and may have declined
girls are less likely to reoffend than boys

Pacific young people are less inclined to reoffend as adults compared to Pakeha
and Maori young people.

Achieving positive life outcomes for young people
Effective responses to the offending of young people need to occur at a number of
points and include ensuring that there are:

services and strategies that respond to early signs of childhood disadvantage,
parental difficulties, educational failure and anti-social behaviour

appropriate responses to young offenders when they come in contact with the
youth justice system

opportunities for young people as they enter adulthood to ensure they can
develop a constructive life-style that is rewarding to them as well as avoiding
reoffending.
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Box 6

Policy Implications

1  Crime Prevention

An analysis of background factors most likely to be associated with conviction as
an adult has a number of implications of crime prevention strategies:

o Family background: as in other research, a number of factors can be identified in

the backgrounds of young people which place them at risk; potentially these can
be addressed by early intervention programmes aimed at such children and
young people

o [nvolvement with CYF, either for reasons of care and protection or because of

earlier offending is an important predictor of negative life outcomes. This
finding suggests the importance of ensuring the quality and effectiveness of
interventions when a child or young person first comes to notice of CYF

o A lack of school qualifications is another major factor in poor outcomes

indicating the critical impact of effective management of problems that lead to
school drop out and failure

The level at which a young person is dealt with in the youth justice system
emerges as an important factor in life outcomes. This finding underlines the
importance of compliance with the diversionary principles of the Act by
ensuring that children and young people are always dealt with at the lowest level
in the youth justice system possible.

Recording

Currently the lack of consistency in recording systems across agencies and the
incompleteness of data are major impediments to both research and policy
development. If practice is to improved, information on performance needs to be
readily accessible from reporting systems based on a well defined, clear and
comprehensive database which has the following features:

consistent identification numbers for individuals used by police, CYF and Courts
key data on processes of police warnings and diversion, conferencing and court
appearances

complete data on outcomes of cases

consistent criteria for performance of key tasks such as time frames for referral,
decision making and completions of cases

standard usage of and a self-report procedure to determine ethnic groupings based
on the Statistics New Zealand convention

data on monitoring of key elements associated with effective practice

information on reoffending

data on residential admissions, length of stay and reason for admission.
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Box 6 cont.

3 Monitoring

A number of points have been identified throughout the research at which the
monitoring of practice is necessary if best practice is to be achieved. These include:

¢ monitoring of protection of rights when a young person is arrested or interviewed

e monitoring of police practice in deciding to take no further action, warn, divert,
refer to family group conference or charge in the Youth Court

e monitoring of young persons’ admissions of responsibility and agreement with

proposed plans at the family group conference

monitoring of completion of plan elements after the family group conference

monitoring of programme provision in terms of availability and effectiveness

monitoring of follow up to victims

improved monitoring of outcomes to ensure that they meet best practice

standards.

Restorative and diversionary justice for young offenders in New Zealand

In some respects, the youth justice system in New Zealand has continued to grow in
strength and to become more restorative and diversionary in its philosophy and practice.
The sanctions adopted by family group conferences remain at least as restorative in
2002 as they were in 1990. The Police have developed their own diversionary practices
which reflect restorative rather than punitive values. The Youth Court appears to have
become more inclusive than it was in 1990/91, if the views of young offenders and their
families are to be relied upon. Victims more often appear to feel positively about their
experiences than in the early years. Reintegrative and rehabilitative programmes were
also offered more often in 1998 than in 1990/91 and current policies aim to strengthen
this aspect of the youth justice system.

On the other hand, restrictive sanctions were still being used in cases where they did not
appear to be necessary for the safety of the public. And the practice of laying charges in
the Youth Court where relatively minor offending was involved and where relatively
minimal sanctions were imposed has increased. The research also indicated that there
were some area differences in terms of the practice of laying charges in the Youth
Court, with young Maori being more likely to be charged than young Pakeha for similar
offences.

Furthermore, there remain considerable areas where improvement in practice is both
needed and possible. The needs of young offenders are not always being met. Victims
and young offenders are not always effectively included in decision making at the
family group conference. Youth justice co-ordinators and other professionals do not
always manage the conference situation in a way that optimises involvement,
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encourages consensus decisions and provides an opportunity for remorse and healing.
The use of the Youth Court for making decisions could be reduced. And improvements
in both monitoring and the keeping of records on key processes and outcomes could
allow the youth justice system to be built around optimising effective restorative
practice: achieving greater satisfaction for participants, repairing harm and reintegrating
more of young offenders into the wider society.
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Part 1

Background

Part 1 comprises three chapters that provide the background to the
youth justice system in New Zealand and to this study. Chapter 1
spells out the research context and goals of the study. Chapter 2
describes the legislative context of the system and its main features.
Chapter 3 provides details of the methodology.



Chapter 1

Achieving effective outcomes in youth justice — introduction

Introduced in 1989, New Zealand’s present youth justice system, which includes the
use of family group conferences, was a unique innovation. Since that time, other
countries have experimented with similar practices but New Zealand remains a world
leader. Yet there has been relatively little research on its system. Although some
evidence suggests that effective family group conferences can affect outcomes for
young people, including reducing reoffending, the nature of the best practice that
produces effective family group conferences remains a matter of opinion and debate.

The Children, Young Persons and Their Families Act 1989 (the Act) is consistent
with modern trends in youth justice that emphasise the importance of diverting young
people from courts and from custodial options. It attempts to provide ways of dealing
with young people in the community and within their families wherever possible;
holding young people accountable for their offending; involving victims, families and
young people in processes of decision-making; putting in place measures to assist
with reducing reoffending; reducing time frames for decisions; ensuring the tasks
agreed to at the family group conference are completed; and making processes and
services culturally appropriate (Maxwell and Morris, 1993). (Further description of
the Act and its goals is provided in Chapter 2.)

Shortly after the 1989 Act was passed, Howard Zehr’s book, Changing Lenses (Zehr,
1990) introduced to the international community the idea of a restorative approach to
justice in a modern context. It set out values and principles that have, over subsequent
years, been translated from theory into processes and practices in many jurisdictions
(Van Ness, 1997; Van Ness and Strong, 1997; Van Ness and Nolan, 1998; Maxwell,
1998; Walgrave, 1998; Bazemore and Walgrave, 1999; Morris and Maxwell, 1999;
Crawford and Goodey, 2000; Morris and Young 2000; Strang and Braithwaite, 2000;
Bazemore and Schiff, 2001). The youth justice system in New Zealand has been seen
as the first and most fully developed example of a national system of justice that
incorporates restorative justice principles into practice. It has influenced the
development of a variety of different forms of conferencing in other parts of the
world. Both in New Zealand and elsewhere, the concept of conferencing as a method
of determining youth justice outcomes has influenced the development of restorative
justice theory and the articulation of principles to guide restorative practice (for
example the principles drawn up by the United Nations, 2001). Other processes that
have the potential to deliver restorative justice, such as victim offender mediation,
circle sentencing and New Zealand’s development of community panel pre-trial
diversion and restorative conferences for adults (Morris and Maxwell, 1999;
Department for Courts, 2001; Hayden, 2001), have also been influenced by the family
group conference model.

Morris and Maxwell (1999) describe the critical characteristics of restorative
conferencing as follows:

e victims, offenders and communities of care participating in justice
processes, including the decision-making
e cultural flexibility and the cultural relevance of the system for participants



e increasing victims, offenders and communities of care understanding about
the offence and the circumstances around it

e respect for all who participate and avoiding stigmatic shaming of the
young people and their families

e offenders acknowledging responsibility by, for instance, making amends
and apologising to victims

e offenders repairing harm by, for instance, completing agreed tasks

e offenders, victims and communities of care accepting the outcomes

e restoring connectedness and reintegration as evidenced by offenders
feeling good about the process, the outcomes, themselves and their life
prospects

e reducing reoffending

e healing the victims’ hurts.

Research on the impact of conferencing in the context of youth justice has been
summarised in previous publications by the principal researchers and others (Maxwell
and Morris, 1993; Hudson et al, 1996; Morris et al, 1998; Levine et al, 1998; Maxwell
and Morris, 1999; Sherman, 1999a, 1999b). Much of this research has focused on the
evaluation of the process against process targets and short-term outcome objectives.
Previous research on the extent to which the New Zealand youth justice system was
meeting its objectives was published in 1993 (Maxwell and Morris, 1993). This
research together with the results of a number of studies in different parts of the world
(Maxwell and Morris in Hudson et al, 1996; Morris and Maxwell, 2001) have
demonstrated that a variety of methods of conferencing can produce agreement about
outcomes that are satisfying to participants. Conferences are more inclusive than
courts, are more likely to produce outcomes that are seen as satisfactory to victims
and are more likely to result in remorse and reparation from the offender.

Increasingly research is examining longer-term outcomes such as reoffending, restoration
and reintegration (Maxwell and Morris, 2001; Luke and Lind, 2002; Sherman et al, 2000;
Daly, 2000; Daly and Hayes, 2001). Other research has focused on the offence
circumstances and the aspects of process that are associated with effective conferencing
(Daly, 2000; Daly and Hayes, 2001; Strang and Braithwaite 2001).

In New Zealand, previous research on reoffending (Morris and Maxwell, 1997;
Morris et al, 1998; Maxwell and Morris, 1999) has produced data that indicate that
effective conferencing can reduce reoffending and increase the probability that
offenders will be reintegrated into the community. It has identified a number of
critical factors that are significant predictors of reoffending including:

e negative early life events such as adverse family backgrounds and early
experiences

e carly negative outcomes for young people, such as offending, running away
and truanting, suspension or expulsion, poor school performance and
involvement in alcohol and drugs

e protective factors such as close relationships with family and others, and
educational success

e positive family group conference events such as remorse, making amends,
completion of tasks and the avoidance of stigmatic shaming
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e subsequent positive life events such as obtaining training, developing close
relationships, avoiding criminal associates and establishing a stable life style.

While some of these factors can only be changed by providing increased support to
children and families or through early intervention and other remedial programmes for
children and families with unmet needs, the last two sets of factors point to the
potential impact of practice within the youth justice system itself. Best practice issues
within the Department of Child, Youth and Family Services (CYF) identified by
Levine and Wyn (1991) and Levine et al (1998) include careful family group
conference preparation, good inter-agency cooperation, and active networking with
community groups. Critical issues identified were:

e the relationship between youth justice co-ordinators and youth aid officers

e regular local meetings of all youth justice professionals, including youth aid,
court staff, judges, youth advocates and youth justice co-ordinators

e networking with community agencies to develop useful programmes

e preventive work in collaboration with police and other agencies and
community groups

e Maori youth justice co-ordinators working with local iwi to develop cultural
capabilities and culturally relevant practice, such as using marae as venues for
family group conferences

e youth justice co-ordinators having the opportunity to meet regularly and share
ideas

¢ finding ways of responding to underlying care and protection issues

e treating all family group conferences, including those for first and minor
offenders, with care and attention

o using skilled people to prepare families and victims before the conference

e securing the participation of extended family, whanau and family group
members

¢ involving victims effectively and providing support for them

e providing resources to meet goals of plans agreed at the family group
conference

e including measures for accountability that are achievable and realistic in
family group conference plans

e adhering to specific guidelines for arranging community options to custody
wherever possible

e family and whanau accepting responsibility for monitoring and reviewing the
agreed tasks.

Best practice in the youth justice system in New Zealand has also been identified in
other publications. Stewart (in Hudson et al, 1996) discusses practice in family group
conferences. Guidelines for co-ordinators are provided in the Department of Child,
Youth and Family Services’ Youth Justice Handbook (1996). Morris et al (1997)
discuss practice in the youth court. Maxwell et al (2002) provide data on police
practice in decision-making and in police youth diversion. The practice of youth
advocates was researched by Morris et al (1997) and guidelines were subsequently
developed by the New Zealand Law Society (1999). More general discussions of
practice across the system were debated by professionals at a 1998 conference (Morris
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and Maxwell, 1999). These sources provide a basis for developing measures of
practice, processes and outcomes in the youth justice system.

The evidence-based research model of practice developed by Sherman (1999a, 1999b)
provides a theoretical context for developing research that identifies effective practice
and can provide benchmarks for assessing it. As already indicated, many of the factors
that predict reoffending and reintegration, such as early life experiences, early minor
offending, educational difficulties and other negative outcomes, are not able to be
changed when more serious offending becomes evident. However, research on
reoffending previously described (Maxwell and Morris, 1999) demonstrated that
family group conferences that are successful in achieving the critical outcomes
already described above can, independently of earlier events, contribute to the critical
objectives of reduced reoffending and reintegration into the community.

While factors related to the history of the family and the young person cannot be changed,
achieving best practice is likely to increase the chances of successful family group
conference outcomes. Therefore, in order to achieve effective outcomes, it is critical to
identify both management and professional key practice factors that are related to
achieving key objectives of the Act. These may include the amount of staff time spent
preparing for the family group conference, the organisational context of the conference,
the staff training available, and the resources provided for youth justice services.

Effective interventions, then, are likely to be important factors in achieving effective
outcomes. Overseas research has examined factors associated with such interventions.
Loeber and Farrington (1998) conclude that there are no simple rules about which
programmes are most likely to be successful, as success depends on the match
between the type of intervention and the characteristics and needs of the young
person, and whether delivery is in an institutional or a community setting.
Comprehensive services can be effective when multiple strategies are used in a co-
ordinated fashion across various settings including schools, families and community
groups. Other commentators examining successful programmes for children and
young people at risk of future offending (OECD, 1996; Sherman et al, 1996; Utting,
1996; Yoshikawa, 1994; Howell, 1995) identify other important characteristics
including interventions that:

provide ongoing support to the child/young person
improve interpersonal skills

provide positive role models

are rewarding and interesting

encourage participants to be involved in planning
have staff whom clients can trust

have educational components and teach new skills
are culturally appropriate.

Purposes of the research

In summary then, the purpose of this research is to identify factors associated with
effective outcomes in the youth justice system. These include: achieving the stated goals
of the Children, Young Persons and Their Families Act 1989; reducing reoffending;
reintegrating offenders and victims into society; and responding to victims’ needs.
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A major part of the report focuses on family group conferences as a key mechanism
within the context of all the available youth justice options.'

Factors examined in the study include: the family group conference process and
outcomes; the young people’s experiences after the family group conference; the
provision of services after the conference; other criminal justice events including
diversionary and youth court experiences; the previous history of the young person;
and the professional practice of the co-ordinator and other members of the youth
justice team and the management practice of the CYF office including resourcing,
training and procedures. Specific objectives for this report include:

e describing practice over the period 1998 to 2001 — Part 2 (Chapters 4 to 8)
focuses on this information

e identifying features that are relevant to best practice in the youth justice
system — Part 3 (Chapters 9 and 10) present the results of predictive analyses
in relation to preventing reoffending and fostering effective process and
practice

e determining the extent to which the goals of the Children, Young Persons and
Their Families Act 1989 are being met — Part 4 (Chapters 11 and 12) present
the relevant information in relation to:
— accountability, restoration and enhanced wellbeing
— empowerment
— time frames
— protecting rights
— cultural responsiveness
— diversion and decarceration.

In addition, the researchers collected data to provide a baseline for the youth services
strategy evaluation and this has been supplied in a separate report to the Ministry of
Social Development (Robertson and Maxwell, 2001).” Chapter 12 draws on Maxwell
et al’s 2002 research on police youth diversion to draw together findings on the extent
the youth justice system has resulted in diversion from the court system and
decarceration and on the extent to which the police are using the lower level options
of police warnings and police youth diversion (also known as alternative action) in
relation to young people.

Further research is currently extending the police youth diversion study to include
data on reoffending in that sample. In addition, there will be further research to
explore other aspects of the data already collected on those who have had family
group conferences in this study: by focussing on the differences between the more and
less serious offenders in the retrospective part (described in the next section), and by
following up on the impact of their conferences with those offenders in the

! A full description of the range of youth justice options, with text and a diagram (Figure 2.1) is

given in Chapter 2.

The new youth services strategy was implemented in 2000. It aims to “improve CYF capacity
to work with those children and young people who are severely disordered in one way or
another and/or whose life problems or conditions put them at risk of further offending or poor
life outcomes by providing relevant social services responses that are likely to improve their
chances of more positive life outcomes”. (CYF, 2000)
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prospective part of this study (also described in the next section). It is hoped that the
resulting data will continue to be a resource for answering further questions on youth
justice in New Zealand.

The results of this research are intended to assist CYF, the New Zealand police, and
the Department for Courts to develop guidelines for professional and managerial staff;
to benchmark the quality of youth justice practice; to implement best practice to limit
the future reoffending of those children and young people who attend family group
conferences; and to increase understanding of effective practice for the different
cultural groups within New Zealand, particularly Maori, Pakeha and Pacific young
people.

Content of the report

Throughout the final report material that compares the sample by ethnicity and gender
and co-ordinator is presented at every stage of analysis. Changes over time in practice
relating to family group conferences are also discussed where relevant. Case studies
are presented that explore the background of the young people, the conference
process, life outcomes and cultural issues.

This report is divided into five parts.

The next two chapters complete Part 1 and provide a description of the main features
of the youth justice system in New Zealand and an account of the methodology.

Part 2 describes the results of the research. Chapter 4 describes the characteristics of
the samples. Chapter 5 focuses on family group conferences using data from the
official records. Chapters 6 and 7 also describe experiences in the youth justice
system but this time using data from the interviews with the young people and with
the families and victims respectively. Chapter 8 presents data on the later outcomes
for young people using information from both official records and interviews with
young people.

Part 3 consists of two chapters that presents multivariate analyses that put process data
together with data on adult life outcomes: Chapter 9 focuses on reoffending, and
Chapter 10 on effective practice.

Part 4 examines the extent to which the objectives of the legislation were met. The
first chapter in this section examines the extent to which processes and plans were
consistent with objectives while Chapter 12 focuses on the extent to which diversion
and decarceration objectives were met.

Part 5 comprises only one chapter that summarises key findings, discusses other
issues raised by the data and provides a conclusion to the report.



Chapter 2

The youth justice system — an overview

The objectives and principles underlying youth justice in New Zealand

When the Children, Young Persons and Their Families Act 1989 (the Act) was passed
into law it was unprecedented in the English-speaking world. The legislation, together
with its objects, sets out in statutory form a comprehensive set of general principles
that govern both state intervention in the lives of children and young people and the
management of the youth justice system. Furthermore, there is no doubt that some of
these objectives and principles were unique at that time. The objects aim to:

promote the wellbeing of children, young people and their families, and family
groups by providing services that are appropriate to cultural needs, accessible,
and are provided by persons and organisations sensitive to cultural
perspectives and aspiration;

assist families and kinship groups in caring for their children and young
people

assist children and young people and their families when the relationship
between them is disrupted

assist children and young people in order to prevent harm, ill-treatment, abuse,
neglect and deprivation

hold young offenders accountable for their actions

deal with children and young people who commit offences in a way that
acknowledges their needs and enhances their development

promote co-operation between organisations providing services for children,
young people, families and family groups.

A series of general principles emphasise the need to:

involve family, whanau, hapii and iwi® in decisions

strengthen and maintain child/family relationships

consider both the welfare of the child and family stability

consider the wishes of the child or young person

obtain the support of the child and the family for outcomes

work in a time frame appropriate to the age of the child or young person.

Specific principles governing the youth justice sections of the 1989 Act emphasise

that:

Appendix 1 provides the exact wording of the objects and relevant principles of the Act.

The nearest literal translation of these Maori words is extended family, clan and tribe. But the
words carry additional meaning relating to the way Maori society functions and the role these
basic kinships play in social organisation.
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e criminal proceedings should not be used if there is another way of dealing
with the matter

e criminal proceedings must not be used for welfare purposes

e measures to deal with offending should strengthen the family, whanau, hapt,
iwi and family group, and foster their ability to deal with offending by their
children and young people

e young people should be kept in the community

e age is a mitigating factor

e sanctions should be the least restrictive possible and should promote the
development of the child in the family

e due regard should be given to the interests of the victim

e the child or young person is entitled to special protection during any
investigations or proceedings.

To some extent these objectives and principles reflect current trends (and tensions) in
juvenile and criminal justice practice: disillusionment with aspects of a welfare
approach; the separation of welfare and justice issues; the endorsement of certain
principles of just deserts (proportionality, determinacy and equity of outcomes); an
emphasis on accountability and responsibility; the protection of children’s and young
people’s rights; a preference for diversion from formal procedures;
deinstitutionalisation and community-based penalties; a shift in resources from state
agencies to the voluntary and private sector; and the use of least restrictive
alternatives.

The New Zealand system, the first legislated example of a move towards a restorative
justice approach to offending, recognises and seeks the participation of all involved in
the offending and focuses on repairing harm, reintegrating offenders, and restoring the
balance within the community affected by the offence. The system incorporated a
number of innovative strategies: the rights and needs of indigenous people were to be
taken into account; families were to be central to all the decision-making processes
involving their children; young people themselves were to have a say in how their
offending should be responded to; victims were to be given a role in negotiations over
possible penalties for juvenile offenders; and the model of decision-making advocated
was group consensus. The emphasis moved from deciding on penalties to deciding on
outcomes that repair harm and reintegrate offenders.

These strategies were to be achieved partly through changes in police and court
processes and practice but mainly through a new decision-making forum, the family
group conference. This enabled victims and offenders to meet together with members
of the enforcement agency and the family to decide on an appropriate penalty. The
family group conference enables the involvement of the family, the young person and
the victim in decision-making at an agreed venue, using a procedure of their own
choice and in accordance with their culture. Before describing in more detail how the
1989 Act’s objects are translated into a practical reality, we will first elaborate on
these various innovative strategies.

Integration of indigenous and Western approaches

Marshall (1985) identifies features of strategies for dispute settlement in small-scale
societies that differentiate them from criminal justice arrangements in modern
urbanised and industrialised societies. First, the emphasis is on consensus and
involves the whole community rather than a single individual making the decision for
the parties. Second, the desired outcome is reconciliation and a settlement acceptable

8
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to all parties rather than the offender’s isolation and punishment; third, the concern is
not to apportion blame but to examine the wider reasons for the wrong (an implicit
assumption is that there is often wrong on both sides); and fourth, there is less
concern with whether or not there has actually been a breach of the law and more
concern with the restoration of harmony. A key factor in these distinctions seems to
be the existence of prior relationships between the parties.

These features were all apparent in the methods of dispute resolution which existed in
New Zealand prior to colonisation. The early settlers believed that the Maori people,
who had arrived in New Zealand from the Pacific Polynesian Islands before the
European colonisation of 150 years ago, had no law because they saw no written legal
rules, police, prisons or the like; instead they described what they saw as ‘primitive
and barbaric customs’ (Jackson, 1991). But it is clear that Maori did not live in a
lawless society. There were rules by which they lived, and which covered all aspects
of their life.

Tikanga o nga hara, for example, translates broadly into the law of wrongdoing in
which there were clear concepts of right and wrong. The law, however, was based on
notions that responsibility was collective rather than individual and that redress was
due not just to any victim but also to the victim’s family. Understanding why an
individual had offended was also linked to this notion of collective responsibility. The
reasons were felt to lie not in the individual but in a lack of balance in the offender’s
social and family environment. The causes of this imbalance, therefore, had to be
addressed in a collective way and, in particular, the imbalance between the offender
and the victim’s family had to be restored through mediation.

Maori had also created riinanga o nga ture, which translates broadly into a council of
law or court. These were headed by fohunga o nga ture, experts in law, but also
contained kaumatua or kuia (elders), a representative from the offender’s family and a
representative from the victim’s family. This group sorted out the wrongdoing and
restored the balance. For example, they might have ordered the transfer of the
offender’s goods to the victim or the offender to work for the victim.

Colonialism, however, all but destroyed indigenous systems of justice in all parts of
the British Empire, and New Zealand was no exception (Jackson, 1988; Pratt, 1991).
The culture and values of Maori were not allowed to exist alongside the culture and
values of the colonisers. Dismantling these and the subsequent enforced assimilation
to ‘the British way of life’ was what Pratt (1991) ironically calls the ‘gift of
civilisation’ (page 297). To be one people required one set of laws, and since the
colonisers had the power (first through weapons and later through increased
numbers), it was their law which dominated. Indeed, removing Maori law was a
powerful mechanism for destabilising the foundations of Maori society.

The Children, Young Persons and their Families Act 1989, on the other hand, stressed
the provision of services that are culturally sensitive and a process that is culturally
appropriate. Hence it sought to re-introduce elements of cultural responses to dealing
with offenders. This was partly a reflection of the resurgence of Maori culture and
values since the mid-1970s but also recognised that the New Zealand population is
made up of a number of different ethnic groups.
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Numerically, 2001 census data show that the largest group were Pakeha:’ more than
60% of the juvenile’ population. Maori made up around 21% of the juvenile
population, Pacific peoples made up 7%, as did Asians.’

Although Maori and Pacific peoples make up together less than a third of the New
Zealand juvenile population, they are over-represented in various indices of social and
economic deprivation: higher infant mortality rates, lower life expectancy rates,
higher unemployment rates and lower incomes than the dominant (Pakeha) group (Te
Puni Kokiri, 1998, 2000). Maori young people are more likely to leave school without
a formal qualification, to be suspended or expelled from school and to be unemployed
(Maxwell and Morris, 2002). Maori are also over-represented in the population of
known offenders, including juvenile offenders. In the 2001 police statistics on
offences for which there were apprehensions, 47% of known 10-16 year old offenders
are described as Maori, compared to 44% described as Pakeha, 7% described as
Pacific and 1% described as Asian. The procedures in the 1989 Act recognised the
over-representation of Maori among juvenile offenders and responded to it by
attempting to incorporate traditional, extended family decision-making methods for
resolving conflict.

The role of whanau is important in both Maori (and Polynesian) child-rearing and
decision-making. It is not unusual, for example, for Maori children to live from time
to time with different relatives within their wider whanau. This occurs in part because
the child is considered not simply the child of the birth parents but also of the
whanau, hapi and Iwi. Bringing up children, therefore, and hence dealing with their
delinquencies, is a communal responsibility. Moreover, in pre-colonial times most
decisions, whatever their nature, were customarily made by the whanau, hapi or iwi
depending on the importance and nature of the decision. Hence the involvement of
whanau, hapii and iwi is explicitly recognised within the new legislative framework in
both discussions and decisions about appropriate solutions to juvenile offending.

This re-assertion of traditional Maori cultural values was of symbolic, as well as of
practical importance. As a result of colonisation, decisions affecting Maori people in
such areas as social welfare and criminal justice were, in the past, made for Maori and
with little consultation with Maori. Thus traditional Maori structures were weakened.
The 1989 Act sought, therefore, to empower Maoridom. It sought to involve Maori
directly in decisions about their young people and thus to acknowledge their identity
as tangata whenua (the people of the land) and ethnic partners with the Crown. Such
an emphasis has implications for other cultural groups in New Zealand and has the
potential to validate a variety of cultural practices.

Pakeha refers to anyone of European origin.

For these purposes we have defined the juvenile population as those aged 1016 years and,
hence, covered by the youth justice legislation.

Asians are the fastest growing group in New Zealand due to recent migration. They are less

likely than Maori and Pacific Island peoples to be represented in the offending population and
are less likely to be socially and economically disadvantaged.
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However, it would be a mistake to describe the New Zealand system as the rejection
of a Western criminal justice system in favour of the adoption of an indigenous
method of resolution, and certainly the advocates of a Maori indigenous model would
reject such a depiction (Jackson, 1988). A distinction must be drawn between a
system that attempts to re-establish the indigenous model of pre-European times and a
modern system of justice that is appropriate to contemporary Maori culture. The New
Zealand system is an attempt to establish the latter, not to replicate the former. As
such, it seeks to incorporate many of the features apparent in whanau decision-making
processes and seen in meetings on marae today. However, it also contains elements
quite alien to indigenous models such as the presence of representatives of the state.
Other principles that, to our mind, are equally important are the empowerment of
families, offenders and victims. Although families and victims had recognised roles in
the resolution of disputes in traditional Maori society, their part in the new system is
not necessarily identical with traditional roles. We discuss in later chapters the extent
to which whanau have become involved in youth justice processes and the ways in
which these various principles interact. We also raise questions about how
successfully a Western criminal justice system can be married with an indigenous
model, especially given the context of a modern and mixed society.

Empowerment of the family

A recurrent theme in conventional criminological literature is that deficiencies in the
family lie at the root of juvenile crime (see Rutter and Giller, 1983 and Gelsthorpe,
1999, for a review). Traditionally therefore the State has acted to usurp the rights of
families in situations of alleged abuse and neglect and the responsibilities of families
whose children have committed offences. The exception is when the state has
recognised family responsibility in a negative sense by holding the family accountable
for their children’s misdemeanours (as, for example, in England, where magistrates
have the power to fine the parents of children who commit offences). Indeed, despite
rhetoric about the importance of families, families were undermined by the ways in
which juvenile justice systems tended to operate: they were excluded.

The idea of a partnership between the state and families in resolving issues that affect
their children is a novel one. Thus, in contrast with most systems of juvenile justice,
the New Zealand system sets out to give that responsibility to families, whanau, hapt,
iwi and family groups to respond to their child’s offending. The underlying intention
is to empower families to deal with offending themselves and to restrict the power of
professionals, in particular the power of social service professionals. Thus, except for
minor or inconsequential offending that is usually dealt with by the police by means
of a warning families are to be involved in formulating a plan. The plan is the result
of deliberations at a family group conference, whether set up by direct referral from
the Police or by referral from the Youth Court if the police have laid charges.® The
plan must be considered by a judge if the referral to conference came through the
Youth Court or if referral to the Youth Court is an outcome of a police referred family
group conference, However, plans from police referred family group conferences do
not have to go to court, and provided compliance is deemed satisfactory, a court
appearance is avoided. The family, therefore, is a key agency in diverting young

It is interesting to note that the police have been including families in a plan when they have
decided to deal with lower level offending through police alternative action (diversion). This
falls below the level of referral to a family group conference or to Youth Court.

11
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people from formal proceedings. We comment in subsequent chapters on the way in
which this has worked in practice.

Empowerment of offenders

To speak of the empowerment of offenders in conventional criminal justice systems is
a contradiction in terms. Offenders do not participate much in court procedures, a
situation well depicted in Carlen’s (1976) description of them as ‘dummy players’
(first raised page 42). The ‘game’ takes place all around them for the benefit of
‘repeat players’ (Galanter, 1974, terms introduced on pages 97, 98) such as judges,
prosecutors, defence counsel and the like, while they watch passively and uninvolved.
They take on the status of objects or ‘dependants’ and participate little (Ericson and
Baranek, 1982, page 3). O’Connor and Sweetapple (1988), for example, describe as
follows the position of young people in the Australian courts prior to the legislative
changes of the 1990s:

For children the structure and mechanisms of the court routinely strip them of
their ability to participate in the court process. ... In many cases ... legal
representation simply reinforces the child’s disadvantaged and dependent
position and at the same time allows the court to proceed under the fiction that
the child’s wishes and interests are represented ... they are powerless to
impinge on their fate. (p 98)

Restorative justice meets these concerns. Restorative justice was not a phrase that
featured in the New Zealand debates about youth justice originally. However, the
youth justice system generally, and family group conferences in particular, are now
commonly presented as an example of restorative justice in practice since the values
underlying family group conferences are seen as reflecting restorative justice values
(see, for example, NACRO 1999; Dignan 1999). Both family group conferences and
restorative justice give a say in how the offence should be resolved to those most
affected by it — victims, offenders and their communities of care — and both give
primacy to their interests. Thus, it relies on connections — connections between
offenders, victims and communities — rather than on exclusion, and its basic premises
are that, in order to restore balance, offenders must accept responsibility for their
actions and make amends. In theory, both offenders and victims are empowered:
offenders by taking responsibility for their actions and victims by regaining control of
their lives. These premises underlie the system of youth justice in New Zealand and
family group conferences in particular.’

That is not to say that there are no potential disadvantages for offenders. If restorative
justice processes are to be an alternative to prosecution, all eligible offenders must
have a similar chance of involvement in such options and not be subject to
discrimination or unpredictable decision-making. Nor should they experience any
pressure to accept restorative justice processes. Some commentators have argued that
offenders should have legal advice at this stage so that they are fully aware of the
choices open to them and of the consequences of these choices. A simple admission
of guilt before proceeding, particularly where the offender is a juvenile, may not
provide adequate protection. Similarly, acquiescence in a decision to make amends
without advice as to the consequences of failure to adhere to that decision or of the

Victim-offender mediation is another example of restorative justice in practice. See Umbreit
et al. (2001).
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penalties likely to be imposed by a court, may be an insufficient safeguard against
agreement to severe sanctions. Moreover, failure after restorative justice processes
may lead later to courts’ greater intervention because of the offender’s supposed
unwillingness to co-operate. (We comment in subsequent chapters on some of
these concerns in relation to youth justice in New Zealand.)

Empowerment of victims

Traditionally, the criminal justice system has given only a minimal role to
victims. Indeed, in part, one of its functions has been to protect offenders from
the vengeance of victims. However, increasingly, criminal justice systems are
giving more weight to victims’ needs and wishes. There are a number of reasons
for this shift in emphasis: in particular, the acceptance of criminal justice
systems’ failure to reform and/or deter offenders and, consequently, the need to
substitute other justifications for intervention; the emergence of pressure groups
from a range of political backgrounds (from the women’s movement to law and
order proponents) that have begun to highlight victims’ concerns; and the growth
of the restorative justice movement that sees victims as having a central role in
decisions about responses to offending.

Thus, in most jurisdictions in recent years, there have been a number of
significant changes in the provision of services for victims. In New Zealand, the
Victims of Offences Act 1987 recognises the legitimacy of concerns for victims
and provides for taking victim impact statements that can be used in evidence in
court proceedings. The number of agencies providing support services has also
increased, court procedures (such as the introduction of victim advisors in the
court) have improved, and reparation has been introduced as a sentence. In a
review of these developments, Hutton and Young (1989) comment that, at that
time, there had been little concerted effort to set up, and no indication of official
support for, reconciliation meetings between victims and offenders or for
providing a forum in which victims could participate in the sentencing process
or, at least, have their views taken into account. However, over the last ten years,
the growth in victims’ involvement in sentencing decisions about adult offenders
has increased through the introduction of a number of pilot projects. The New
Zealand’s youth justice system and family group conferences have frequently
been cited as a model for a process that enables victims to be heard (Dignan,
1999, NACRO, 1999, Morris and Maxwell, 2001).

It should be noted here, however, that giving victims a greater voice and role
fits, too, with many indigenous systems of justice, where the victim is central
rather than peripheral to the proceedings and the objective is not simply to
punish the offender but to restore community balance. Traditionally, Maori were
concerned not only with atonement for the offence and restitution to the victim,
but also with the restoration of whanau, hapii and iwi — for example, through the
reintegration of the offender (Ballara, 1998).

The main argument used in favour of increasing victims’ representations about
how offenders should be dealt with (through the presence of victims or their
representatives at hearings, consultation with victims about appropriate
outcomes, the introduction of victim impact statements and the like) is that they
possess the information required to reach a just outcome. To do otherwise, it is
argued, retains an imbalance in favour of offenders, as those making decisions

13



Chapter 2: The youth justice system — an overview

about offenders can be influenced by information about the offender’s situation,
for example, the impact of a particular outcome on them or their families.

There are other arguments in favour of victim involvement. Koehler (1988), for
example, argues that, by providing victims with information and facilitating their
participation in the process, the system will increase victim satisfaction, enhance
the prospects of reconciliation and peace-making and provide a more effective
means of restitution and reparation. It is this participation which empowers.

Counter-arguments are that involving victims introduces subjectivity and
emotion into what should be an objective and rational task, that outcomes will
inevitably, therefore, become more punitive, and that disparities in outcomes will
increase depending on the whims or idiosyncrasies of victims (Johnstone, 2002;
Delgado, 2000; Levine et al, 1998). Rock (1985) also draws our attention to
some potential pitfalls for victims — in particular, the time consumed by meeting
with minor offenders for minimal return and the pain caused by meeting with
serious offenders. The data in subsequent chapters provide evidence that relates
to some of these concerns.

Group consensus decision-making

The particular adaptation of whanau decision-making chosen in the development
of the family group conference involves face-to-face contact between the
juvenile offender (and his or her family and whanau) and the victim(s) (or their
representatives). However, it has been modified by introducing representatives
from the police and social welfare services and providing for legal representation
in the more serious cases and is quite different both from traditional courtroom
decision-making practices and from traditional diversionary procedures.

The conventional approach can be characterised as both linear and professional.
A linear approach is when one person or group of people (for example, a judge
or magistrate) makes the decision for others (for example, the young person and
the family). A professional approach assumes that the decision-maker has certain
qualities or training that ensure that the decision is right (for that young person
and family) and hence that it is appropriate for the decisions to be (en)forced on
the offender.

In contrast, the Children, Young Persons and Their Families Act 1989 introduced
a group approach to decision-making, the family group conference, that allows
all the participants in a particular forum to contribute to the process and to work
towards the determination of an outcome. A facilitator is provided whose role is
to negotiate between parties with potentially different views, for example,
between the family and the victim or between the family and the police. The aim
is to move away from the adversarial and confrontational procedures apparent in
courtrooms towards outcomes shaped by the families themselves and agreed to
by all the participants, including the victims. Again, we discuss the extent to
which this has been achieved in subsequent chapters.
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Like most systems of juvenile justice, the New Zealand system has multiple
goals and some of these are in conflict. For example, involving families in
decisions may conflict with the requirement to consider the wishes of the child
or young person, and giving due regard to the interests of the victim may conflict
with the emphasis on the enhancement of the development of children and young
people. The data in subsequent chapters provide some insight into these issues.

A description of the youth justice system in New Zealand

The age of criminal responsibility in New Zealand is ten, although published
police statistics present data on offending below that age. However, children
under the age of 14 cannot be prosecuted except for the offences of murder and
manslaughter. In other cases where such children’s offending causes concern,
they may be dealt with by warning, police diversion or a family group
conference. Alternatively they may be referred to the Department of Child,
Youth and Family Services (CYFS) as being in need of care and protection and,
if necessary, matters can be dealt with in the Family Court.

This replaced the former system by which such children could only come to
court by way of a complaint brought against their parents after, at least in theory,
a referral to what was known as a Children’s Board. This was an informal
meeting between the parent, child, a representative of the police, the Department
of Social Welfare® and the Department of Maori Affairs and various appointed
representatives of the community at which it was discussed whether or not
complaint proceedings should be brought or whether or not a warning or some
other informal action would suffice. The emphasis was on dealing with such
children without recourse to court and on providing appropriate support to the
families. The Children’s Boards, however, were not generally effective in
achieving these goals. These goals are now primarily to be met through either the
care and protection or the youth justice procedures of the 1989 Act.

A young person who commits offences beyond the age of 16 is dealt with in the
same manner as an adult, that is, in the District Court or, if the offence is
serious, in the High Court. The very serious offences of murder and
manslaughter committed by any juvenile aged 10 years or over are automatically
transferred by the Youth Court to be dealt with in the High Court. The Youth
Court can transfer other cases involving serious offences (for example, arson and
aggravated robbery) to the High Court. There is also provision in other cases for
the Youth Court to transfer matters to the District Court, depending on the
seriousness of the case and the previous offending history of the young person.
Such cases are rare’ and the vast majority of juvenile offending by young people
is now dealt with under the procedures described below.

At that time the equivalent of CYFS was part of the (then) Department of Social Welfare.

In a sample examined in 2000/01 (Maxwell et al, 2002), only 17% of cases of young people
coming to the notice of the police resulted in a charge in the Youth Court and in 2000, only
6% of the cases involving young people who appeared before the Youth Court resulted in a
conviction (Spier, 2001).
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Figure 2.1 provides a diagrammatic description of the possible pathways through the

new system. These are explained further in the text following.

Figure 2.1
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Police

The intention underlying the 1989 Act is to encourage the police to adopt low
key responses to juvenile offending except where the nature and circumstances
of the offending mean that stronger measures are required to protect the safety of
the public. Thus juvenile offenders cannot be arrested unless certain tightly
drawn conditions are met.'"” The most important of these are that the arrest is
necessary to ensure the juvenile’s appearance in court, to prevent further
offending, or to prevent the loss or destruction of evidence or interference with
witnesses.

Also, as in most jurisdictions now, it is expected that minor and first offenders
will be diverted from prosecution by means of an immediate (street) warning.
Where further action is thought necessary, the police can refer juveniles to the
police youth aid section (a specialist unit dealing only with juveniles) for follow-
up — for example, a warning in the presence of the parents. Youth aid may also
require an apology to the victim and give the child or young person an additional
sanction (for example, some work in the community). This system of police
youth aid diversion and the role of police more generally in responding to
children and young people is more fully described elsewhere (Maxwell et al,
2002).

Youth justice co-ordinator

Where youth aid sections feel that action beyond that which they normally
arrange themselves is required, they must refer the juvenile to the youth justice
co-ordinator. These co-ordinators are responsible for negotiating with the youth
aid officer over whether to deal with the juvenile through police youth diversion
or, if the offence is moderately serious or because of previous offending, to
arrange an family group conference.

The youth justice co-ordinators originally came from a range of backgrounds —
for example, social services, probation and the prison system — although more
recent appointments have emphasised experience in social work. Many are
Maori. They are appointed by, and are officers within, CYFS.

The family group conference

The family group conference lies at the heart of the New Zealand procedures:
both as another means of avoiding prosecution and also as a means of
determining how young people who commit offences should be dealt with. A
conference must be held to consider the case whenever criminal proceedings are
contemplated (non-arrest cases) or brought (arrest cases).

Where a young person is not arrested but is referred to the police youth aid
section, a family group conference must be held before a prosecution can be
brought. The family group conference for formulating a plan for the juvenile or

See 5.214 of the Children, Young Persons and Their Families Act, 1989.
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making such recommendations as it sees fit (including prosecution). The range
of possibilities here cover ways of repaying the victim and the community,
penalties for misbehaviour and plans designed to reduce the chances of
reoffending. The exact details are limited only by the imagination of the parties
involved. Common options include an apology, reparation, work for the victim or
the community, donations to charity, restrictions on liberty such as a curfew or
grounding, and programmes of counselling or training.

Similarly, where a young person is arrested and brought before the court for
alleged offending (other than murder, manslaughter or a traffic offence not
punishable by imprisonment), the court must adjourn the matter to enable a family
group conference to be held if there has not been a denial or if there has been a
finding of guilt. The family group conference is then again responsible for
formulating a plan for the juvenile or making such recommendations as it sees fit.
The court, in dealing with the case, must have regard to this plan or these
recommendations.

The family group conference is made up of the young person; his or her advocate,
if one has been arranged; members of the family, whanau or family group and
whoever they invite; the victim(s) or their representative; the police; the youth
justice co-ordinator; and a CYFS social worker in cases where the department has
had a statutory role in relationship to the custody, guardianship or supervision of
the young person. In 1994, in response to the report of the ministerial review team
(1992), the government amended the legislation to add victims’ supporters. The
family and those it invites are entitled to deliberate in private during the family
group conference and can ask for the meeting to be adjourned to enable
discussions to continue elsewhere. Conferences can take place wherever the
family wish in, for example, the CYFS offices, the family’s home or on marae
(meeting houses).

The jurisdiction of the family group conference is limited to the disposition of
cases where the young person has not denied the alleged offences or has already
been found guilty. The conference’s intended focus is on the young person’s
offending and matters related directly to the circumstances of that offending. The
1989 Act clearly states that criminal proceedings should not be used to intervene
in the life of the young person on welfare grounds, and this objective has been
interpreted to imply that family group conferences themselves should primarily
focus on issues of accountability rather than welfare. Welfare issues should only
be addressed as voluntary additions to offence-based sanctions or separately in
care and protection proceedings. In the latter case, the youth justice co-ordinator
should refer the case to the care and protection co-ordinator.

The youth justice co-ordinator has the following role in relation to the conference:

to convene the FGC within the time limits set down by the 1989 Act
to consult with the family or whanau about the conference arrangements
including the date, time, place, participants and the procedures to be
adopted

e to notify all those entitled to attend and to ascertain the views of those
unable to attend

e to ensure that everyone present is adequately informed about what
happened and to determine whether or not the young person denies the
information in the summary of facts
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e to ensure that information on the impact of the offence on any victims is
given to the conference

e provide families, whanau, hapi, iwi and family groups with the
information they need in order to arrive at decisions

e to ensure that the family is given the opportunity to deliberate privately

e to seek agreement to the decisions and, if necessary, adjourn the conference or
negotiate between the family and enforcement agency

e to record the conference decisions and to provide a copy to the participants
and others who are entitled to be informed

e to facilitate access to any resources that the family may need to carry out the
decisions

e to report back to the referring agency'' where no agreement was possible at a
conference.

The plans and decisions are binding when they have been agreed to by all those
present at a family group conference and, where it is relevant, accepted by the
court. A conference can be reconvened to review original decisions at a later date,
either on the initiative of the youth justice co-ordinator or at the request of two
conference members. This provision can be used when a young person fails to
complete the tasks on which the family group conference has agreed. At this stage,
a new plan is formulated. At any stage, plans can include a recommendation for
prosecution in court.

In order to ensure that the process works swiftly, the legislation has set time limits
within which family group conferences must be held. Where a young person is in
custody, a family group conference must be convened within seven days to
consider placement; where the court requests a family group conference be held, it
must be convened within 14 days; and where the youth justice co-ordinator
receives notification of an intended prosecution of a young person who has not
been arrested, or a child aged 10 to 13 is alleged to be in need of care and
protection by reason of offending, the family group conference must be convened
within 21 days of that notification. A 1994 amendment to the Children, Young
Persons and Their Families Act, 1989, defined ‘convene’ as ‘to take the
appropriate steps ....under sections 247 and 253 ... in order to cause the
conference to meet’.'? The time frames stem from an awareness that young people
already work within much shorter time frames than adults and that responses to
offending tend to have more meaning when applied relatively quickly.

Youth Court

A court process is reserved for a minority of young offenders. The Youth Court
was created as a branch of the District Court to deal with youth justice cases only.
It replaced the Children and Young Persons Court, which dealt with care and
protection as well as control and youth justice cases. Its establishment underlines
the importance of the principle that the offending of young people should be
premised on criminal justice not welfare principles — on notions of accountability
and responsibility for actions, due process, legal representation, requiring judges

B The appropriate enforcement agency (usually the police) or the Youth Court.

12 New s.2(1) to Children, Young Persons and Their Families Act, 1989 inserted 1994.
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to give reasons for certain decisions, and imposing sanctions which are
proportionate to the gravity of the offence.

The Youth Court is closed to the public to preserve the confidentiality of its
proceedings. It is supposed to operate an appointments system in an attempt both
to prevent young people from associating with each other at court and to reduce
the amount of time families are kept waiting. The court always appoints a youth
advocate (a barrister or solicitor) to represent the young person where he or she
does not already have a legal representative. The court may also appoint a lay
advocate to support the young person in any proceedings in the Youth Court. Lay
advocates are individuals of standing within the young person’s culture and it is
their responsibility to ensure that the court is aware of cultural matters that are
relevant to the proceedings.

Where cases are referred to the Youth Court, the possible outcomes are as follows
in descending order of severity: transfer to the District Court; supervision with
residence; supervision with activity; community work; supervision; fine,
reparation, restitution, or forfeiture; to come up if called upon within 12 months (a
type of conditional discharge); admonition; discharge from proceedings; and
police withdrawal of the information. In addition, it is possible to order the
disqualification of a driver involved in a traffic offence.

A supervision with residence order may last for up to nine months and is made up
of three months in the custody of the Department of Social Welfare (reduced to
two months if the young person does not abscond or commit further offences
during the custodial placement) and up to six months supervision following the
period of residence. Supervision with activity involves up to three months
structured supervised activity and may be followed by up to three months
supervision. Community work is for a minimum of 20 and a maximum of 200
hours and has to be completed within 12 months. Supervision is limited to a
maximum of six months.

Transfer to the District Court can take place at two different stages of the process.
First, it can occur at the charge stage if the juvenile is at least 15 years of age; and
either the offence is purely indictable or the offence is punishable by
imprisonment for a term exceeding three months; and the young person elects trial
by jury under section 66 of the Summary Proceedings Act. Secondly, it can occur
at the disposition stage when the nature or circumstances of the offence are such
that if the young person was an adult he or she would be sentenced to custody and
the court is satisfied that any order of a non-custodial nature would be inadequate.

Thus court orders are for a determinate period of time and plans must be prepared
for the court detailing how the order is to be implemented, including the nature of
any programme to be provided and the person or agency who is primarily
responsible for the supervision. Orders other than supervision with residence can
be administered by any person or organisation so nominated. This enables cultural
or iwi authorities to work directly with young people who offend. Resources are
available to support such arrangements (although it cannot yet be said that a full
and adequate range of community programmes has been developed). The person
or organisation nominated is also required to report to the Youth Court at the
expiry of the order on the effectiveness of the order, the young person’s response
to it and any other matter considered relevant.
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The intention of the legislation is to enable families to influence outcomes. Thus, the
Youth Court cannot make a disposition unless an family group conference has been
held and it must take into account the plan and recommendations put forward by the
conference.

Summary

New Zealand’s youth justice system is unique in a number of respects. Drawing on
aspects of traditional Maori customary law, it is the only jurisdiction to date that
mandates a restorative process for responding to the more serious offences committed
by young people, provides for the participation of victims in decisions and requires
the involvement of families and offenders in the decision-making process.

This chapter details the main features of the system:

e The legislation identifies a number of objects and principles that emphasise
the importance of cultural issues, the empowerment of family, offenders and
victims, and an emphasis on group consensus decision-making.

e The objects and principles of the legislation also emphasise diversions and
decarceration, the need to separate welfare and justice issues, the importance
of restorative responses. The need for time frames that are appropriate to the
age of the child are underlined.

¢ Once a young offender has been identified, responses can be made through
informal warnings, a referral to the youth aid section in the police or by laying
charges in the Youth Court.

¢ Young offenders referred to youth aid can be dealt with by warnings, police
youth diversions or by referral for a family group conference.

Family group conferences are central to 1989 Act. The legislation identifies when
they are used, and limits their jurisdiction but they are a means both of avoiding
prosecution and of working out how the young people involved should be dealt with.
A family group conference includes the young offender, his or her family or whanau,
the victim(s) and his or her supporters, a representative of the police and a youth
justice co-ordinator who is responsible for the arrangements for and the facilitation of
the conference. The conference may include a social worker and a youth advocate for
the young person. It may also include others with a significant interest in the
wellbeing of the young person, such as a teacher, subject to the wishes of the young
person and his family or whanau.
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The Maori study

Throughout this report data have been compared for those of Maori and other ethnic
groups. The extent Maori researchers were able to interview and has been noted above
(see Table 3.4). In addition, additional qualitative information was collected from Maori
families and young people involved in the prospective study. Data from Maori have been
analysed and reported on by Maori researchers. The goal is to identify the experiences of
Maori and, where possible, to consider particular practice issues for them.

The Pacific study

Throughout this report data have been compared for those of Pacific and other ethnicities.
The extent Pacific researchers were able to interview and has been noted above (see
Table 3.4). and extra qualitative information was collected from Pacific families and
young people involved in the prospective study. Data from Pacific people have been
analysed and reported on by Pacific researchers. The goal is to identify the experiences of
Pacific peoples and, where possible, to consider particular practice issues for them.

Related studies
Police youth diversion study

A related study was undertaken for the New Zealand Police and the Ministry of Justice.
This study collected data from police youth aid officers throughout the country on young
people who came to notice during a period of approximately three months starting at
some time between October 2000 and March 2001. Originally it was intended to sample
10 sites in the same areas as this project, but in fact, 18*' sites asked to take part in the
study and all were included. Data were provided on 1794 separate referrals to youth aid
involving young people who were either warned, undertook a diversionary plan with the
police, were referred for a family group conference or were charged in the Youth Court.
The data included information on:

e the young person and the nature of his/her offending
e background factors including family circumstances where these were known
o the actions taken by the police, including full details of any diversionary plans.

In addition, the police youth aid officers collecting the data were interviewed about their
practice.

The results of this study have been published (Maxwell et al, 2002) and data from it has
been used to amplify and extend this research. Further work is currently being undertaken
to follow up on the young people identified to determine the impact of police actions on
reoffending.

2 Collapsed to 16 sites in the final analysis by amalgamating three Auckland sites.
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Baseline data for the youth services strategy evaluation

The Ministry of Social Development was also supplied data from the retrospective study
to serve as a baseline for the evaluation of the youth services strategy that was introduced
in 2000. A final report submitted to the Ministry of Social Development (Robertson and
Maxwell, 2001) covered 733 cases on which file data were available and presents data
from the 301 interviews on which data were available for analysis at the time of the
submission of the report.

Summary of data

In summary, analyses of the following data are presented in this report.
SWis output file data for 1998

Basic data was obtained from the SWis files on 6309 referrals for family group
conferences recorded during 1998 and completed in 1998 or 1999.

Retrospective data

e File information from CYF SWis: Information from SWis files was collected for
1,003 cases in the retrospective sample. This information came principally from
files for 1998, but has been extended to cover October 1997 to March 1999 when
it was necessary to meet sample criteria. The sample was based on the cases of 24
co-ordinators from North Auckland, Auckland, Hamilton, Central North Island,
Greater Wellington, Christchurch, Dunedin and rural Otago.

o Law enforcement system data: Ministry of Justice staff obtained data on court
records for the 1,003 cases on which SWis information was obtained. These data
provided limited information” on Youth Court appearances and data on
convictions in the adult system up to 31 December 2001. Analyses of convictions
one, two and three years after the young person’s 17" birthday (including basic
frequencies and survival curves showing reoffending over time) are presented.

o [Interview data: Frequency tables on selected variables are presented in this report
based on a total of 520 interviews with young people from the retrospective
sample. Information is available from interviews with 23 of the 24 co-ordinators
and with all of the 11 managers responsible for them.

Prospective data

Observations are available on 115 young people who had family group conferences.
Interviews were conducted with 105 young people, 107 family members and 100 victims

2 The data are limited because there is no common identity number used by CYF’ SWis and law

enforcement system data accessed by the Ministry of Justice. This means that it is not possible to
track a young person from the Youth Court to a family group conference or vice versa. Permanent
identity numbers are assigned on the law enforcement system at the first ‘proved’ outcome in the
Youth Court. There is no record on the law enforcement system data base if the Youth Court
hearing results in a not proved outcome.
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(58 of whom attended a family group conference). For 112 of the conferences, interviews
were conducted with the youth justice co-ordinator, for 113 the forms giving details of
outcomes were available, and for 113 the summaries of facts of the offence were
available.

Presentation of basic data

Data describing the main results of the research include:

e descriptive data on the sample composition derived from SWis files
(Chapter 4)

e data on the family group conference process derived principally from SWis
files and co-ordinators’ views but including some information from the young
people’s interviews (Chapter 5)

e data on outcomes in the criminal justice system from Ministry of Justice files
(Chapters 6 and 8)

e data on the experiences and views of the young people derived principally
from interviews with them but also include some data from SWis and Ministry
of Justice files where relevant (Chapters 7 and 8).

Research time frames

The process of designing the study began in May 1999 and culminated with a draft
proposal at the end of June that year. Funding applications were negotiated during the
remainder of that year and early 2000. The actual process of designing the research
instruments, finalising ethical and agency approvals, obtaining CYF data on all 1998
referrals and selecting the retrospective sample and beginning the pilot work did not
begin until May 2000. The main data collection began with interviews with co-ordinators
and managers in July 2000 and interviews with young people in August. Prospective data
were collected from March 2001. Interviews in both the retrospective and prospective
studies were not completed until May 2002. Data entry and checking occurred throughout
the data collection period and a preliminary report on the retrospective sample was
prepared for June 2001.

Meanwhile, pilot work began on the police youth diversion study over the summer of
1999/2000. A final contract for the full study was negotiated during 2000 and the data
collection began at about in the latter half of 2000 and was concluded by May 2001. The
final report on this project was released in January 2002.

For the main Achieving Effective Outcomes study, the final data analyses began at the
close of data collection in April 2002. Since that time, data entry and checking were
completed, data cleaned, SPSS databases set up, new variables created and the data
analysed and described. The draft final report was completed in mid-August 2002.

40



Chapter 3: Methodology

Data analysis
Coding and checking procedures

Basic file information from CYF computer files on each case in the sample was coded
and entered into a Filemaker Pro database. Coding of additional data was carried out by a
small group of people who were trained to use a codebook that provided category
definitions. A sample of coded cases were checked by a senior researcher.

SWis data

Information relating to the family group conference offences, who attended the
conference and the conference decisions was obtained for as many cases as possible from
the SWis database. When crucial information on the conference was not on the database,
paper copies of the 842 form that records family group conference information and
decisions were requested from co-ordinators. An attempt was made to code other case
information, for example on Youth Court outcomes and hearings, from the CYF
computer files, but coding of an initial sample revealed too much missing data. As the
extent of missing data could have resulted in biased information, the coding of this
information was discontinued and, where possible, other sources for this information
were sought. For example, details of court hearings and orders were often missing, and in
this instance it was decided to use law enforcement system data supplied by the Ministry
of Justice on court outcomes.

Interview and observational data

Interview schedules for the young people in the retrospective and prospective samples,
and for family or whanau and victims in the prospective sample, and the prospective
observations schedules were checked by senior researchers prior to entry into a Filemaker
Pro database. A sample of data entry was checked by a senior researcher.

Filemaker Pro databases

All Filemaker Pro databases were transferred into Excel 2001 or SPSS 10 files and data
checks and cleaning were undertaken. These included out of range frequency and
consistency checks. Where necessary, variables were recoded and composite variables
created. Excel files were then transferred to SPSS. Composite files and most analyses
were made, as appropriate, using the procedures available in SPSS 10. Charts were
created either in Excel 2000 or SPSS 10 depending on the type of data involved.

Law enforcement system data

The Ministry of Justice used survival analysis (Proc Lifetest in SAS®) to plot changes
over time in the percentages of offending since the young person’s 17" birthday.

3 For two types of cases, offending was measured from a date after the person turned 17. First, if the

person was 17 or more when the family group conference occurred, offending after the family
group conference was analysed. Secondly, if the person was in prison before the age of 17 and was
released after their 17" birthday, offending after the date of release was analysed.
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Law enforcement system data from the Ministry of Justice were also transferred to the
Crime and Justice research Centre as Microsoft Excel files and then transferred into
SPSS for combining with other data and subsequent analysis.

Combining law enforcement system and SWis data

Law enforcement system data were also used in combination with SWis data in analysing
the severity of Youth Court outcomes, in particular, in identifying those cases where the
highest level of orders were made (ie Youth Court supervision orders and prison). Detailed
data on these cases were then checked in order to eliminate any possibility that the sentence
was related to other charges heard at the same time as those that derived from the target
conference.** Since the Ministry of Justice data does not provide detailed information on
the nature of court orders (particularly the various types of supervision orders), it was
decided that where there was ambiguity the conference outcome would be coded. In those
cases where there was no conference agreement, CYF files were checked in order to clarify
the court outcome. Thus the severity rating does not distinguish between those who
received a Youth Court community work order for 100 hours, and a case that was
adjourned for completion of 100 hours community work and eventually discharged. Details
of the severity coding are included in Appendix 3.

Ethnicity coding

Recorded ethnicity

Different recorded ethnicity codes were used by SWis and the Justice ministry’s law
enforcement data. SWis used a coding consistent with the New Zealand census. The main
difference for law enforcement system data was the use of a single category for Pacific
peoples, a single category for Asian peoples and a single category to record people of more
than one ethnic group. Data from SWis and law enforcement data files have been used to
report ethnicity recorded as Pakeha, Maori, Pacific, Asian or ‘Other’. It is not clear if the
categories in these data sets are based on the young person’s self-report, families’ reports or
judgements of the professionals who dealt with them. This variation in practice across
agencies is not useful. Agreement on a standard usage (the Statistics New Zealand census
provides an appropriate standard) and on a procedure for determining ethnic group (again
the use of self-report as in the New Zealand census provides a standard model) is highly
desirable.

Ethnic group ethnicity

When young people or families were interviewed, they were asked to identify themselves
using a question based on the New Zealand census. This allows multiple ethnic groups to

2 The lack of common identity numbers makes it difficult to match law enforcement system records

with SWis file data. Where there was ambiguity, a best guess was made based on dates and types
of offences.
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