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Abstract

Access to protection orders for women experiencing domestic violence has
recently been identified as a problem in New Zealand, and ways of addressing
this problem are now being developed. Police-initiated protection orders, called
safety orders, have been proposed to provide immediate protection to women
who experience domestic violence and to overcome some of the evidential
difficulties that can arise through representation in the Family Court. This
discussion paper was commissioned to provide a review of the literature relating
to safety orders. The paper uses a conceptual framework to identify the implicit
assumptions associated with safety orders initiated by the police, and then
compares these assumptions with the relevant research findings relating to police
interventions, the actions women take to protect themselves and the court’s
responses to breaches of protection orders. Finally, conclusions are drawn about
the ongoing need for education of the police and court personnel, and the need
for compassionate involvement of women and their advocates in new initiatives.
Research is encouraged when new initiatives are under development in this area
to detect unintended consequences.

INTRODUCTION

In light of increasing international concern about domestic violence against women by their
male partners (Garcia-Moreno et al. 2005), attention is being paid to new interventions that
might usefully bypass some of the current problem areas. One such area is access to
protection orders. Australia has been experimenting with police-initiated protection orders as
a means to provide urgent protection to women who have experienced domestic violence,
thereby avoiding the delays associated with protection orders initiated by the women
themselves. A similar process is being developed in New Zealand (Ministry of Justice 2008).

This paper was commissioned by the New Zealand National Collective of Independent
Women’s Refuges to provide an independent review and discussion document on the merits
and potential disadvantages of police-initiated protection orders, which will here be called
safety orders. The paper begins with a description of domestic violence in the New Zealand
context and follows this with a conceptual framework for the review. The paper then
discusses some of the implicit assumptions of safety orders and compares these assumptions
with the research findings. On the basis of this international and local research, some
conclusions are drawn about ways to proceed with such innovations.
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THE NEW ZEALAND CONTEXT

Te Rito, the New Zealand Family Violence Prevention Strategy, defines family violence as:

. a broad range of controlling behaviours, commonly of a physical, sexual and/or
psychological nature which typically involve fear, intimidation and emotional deprivation.
Such violence occurs within a variety of close interpersonal relationships, such as
between partners, parents and children. (Ministry of Social Development 2002:8)

Under the Domestic Violence Act 1995 (DVA), domestic violence is defined as violence
against a person “by any other person with whom that person is, or has been, in a domestic
relationship” (DVA s. 3[1]), where a domestic relationship is defined broadly, and includes
having “a close personal relationship” (DVA s. 4). Violence is defined as physical abuse,
sexual abuse and psychological abuse, “including but not limited to ... intimidation ...
harassment, ... damage to property ... threats of physical abuse ... sexual abuse or
psychological abuse” (DVA s. 3[2]). Also, see DVA s. 3(5), which covers the situation where
a child is caused to witness such violence, or where that child is put at risk of seeing or
hearing such violence (DVA s. 3[3]). Note that the clause relating to children exempts
victims of domestic violence from causing or allowing children to see such violence (DVA s.
3[3D).

Typically, domestic violence requiring protection orders in New Zealand is perpetrated
against women by a male partner or ex-partner, and violence towards women partners
appears to be relatively common in New Zealand, although severe physical or sexual violence
is less common. In a large population-based survey, Fanslow and Robinson (2004) found that
of 2,674 ever-partnered New Zealand women, 33--39% had experienced physical and/or
sexual violence from a male partner at some point in their lifetime, compared to Australian
figures of around 20% (Grande et al. 2003, VHS 2004). Severe violence lifetime prevalence
in New Zealand was 18.9--23.4% (Fanslow and Robinson 2004). Around a third of New
Zealand men admitted to using physical violence against their female partner at some point in
their lifetime (Leibrich et al. 1995).

In 2005 the New Zealand Police recorded 62,470 offence and non-offence family violence
incidents; 62,615 children and young people aged under 17 years were involved (TAVF
2006). Between 2000 and 2004 54 women were murdered by men through family violence,
and three men were murdered by women (TAVF 2006). Although the overall murder rate is
declining, murders that are domestically related are not (TAVF 2006); in fact the number of
deaths of women due to domestic violence has increased from an average of nine per year in
the 10 years to 1987 (Fanslow et al. 1991) to an average of 15 in the years 2000 to 2004,
suggesting a real increase (see TAVF 2006). In 2007, 25 of 53 murders were recorded as
family violence-related (TAVF 2007). In 2005 Women’s Refuge supported 17,212 women
and 9,904 children (TAVF 2006). Between 90 and 95% of all applicants for protection orders
in New Zealand are women, and most respondents are men (Bartlett 2006, Law Commission
2003).

Protection orders are available in New Zealand under the Domestic Violence Act 1995
(DVA) and are provided through the Family Court, whereas breaches of the Act are enforced
through the Criminal Courts. Protection orders offer protection to both the applicant and the
children from physical, emotional and/or sexual violence (DVA s. 16 and s.19). An
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application can be sought without notice if there is a risk of harm or undue hardship (DVA s.
13[1]). Without-notice applications provide urgent temporary protection orders, but these
orders do not come into effect until served and the orders can be varied prior to coming into
effect (DVA s. 46). Courts must take into account the applicant’s and children’s perceptions
of the nature and seriousness of the respondent’s behaviour (DVA s. 14[5]). Once served,
temporary protection orders may be challenged by the respondent (DVA s. 76). With-notice
applications are served if there is no immediate hardship or harm and to allow the respondent
to challenge the application. Temporary protection orders are made final after three months if
there is no challenge filed after they have been served, or following a defended hearing that
finds in favour of the applicant (DVA ss. 77 & 78). The DVA allows for an associate of an
abused person to seek a protection order on their behalf (DVA ss. 11 &12).

There are proposals underway to amend the DV A so that it will accommodate police-initiated
protection orders more robustly through 72-hour safety orders (Ministry of Justice 2008). The
intention is that these orders will provide short-term safety in crisis situations through police
removal of the alleged offender where there is no evidence of a criminal offence. The orders
will have a no-contact provision and will be available immediately as a “civil law remedy”
(Ministry of Justice 2008:3), in contrast to protection orders issued under the DVA, which
take some time to be processed through the Family Court. Before a safety order could be
issued, the attending officer(s) would be required to conduct a risk assessment and contact an
authorising senior officer, who would determine whether “the grounds for the order have
been met” (Ministry of Justice 2008:3). The following discussion focuses on the issues that
should be considered as part of this development. First, the principles that guide the
discussion will be explained.

CONCEPTUAL FRAMEWORK

The whole area of domestic violence against women is complex and filled with traps for
those unfamiliar with the territory. A conceptual framework for this discussion will help to
provide a structure that will allow at least some of these traps to be avoided. This paper
makes use of Hudson’s (2006) suggested principles of justice in guiding the discussion:
discursiveness, relationalism and reflectiveness. These principles are consistent with social
science knowledge in this area, which acknowledges the importance of language and power
to an understanding of the dynamics of domestic violence (Adams et al. 2003, Heise 1998,
Pence and Paymar 1993, Ptacek 1988, Towns and Adams 2000, Towns et al. 2003, Towns
and Scott 2006).

e The principle of discursiveness refers to the importance of language and the meanings
that are given, not only to the ways in which laws are constructed, but also to the ways in
which actions taken to enforce those laws may be interpreted. In this review, attention
will therefore be paid to the ways battered women are able to speak and be heard when
police initiate safety orders, and the messages that actions relating to these orders might
convey to women and others.

e The principle of relationalism refers to the importance of relationships, and how
comfortable people are to express themselves in those relationships, for understanding the
actions people take. In particular, this principle acknowledges that people’s reactions will
depend on the context they are in: for example, a woman may react differently when with
a certain man from the way she may react with others, and people from a population
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group may react differently when their ethnic group is the minority in a community rather
than the majority. This principle “recognizes individuals as embodied in a network of
relationships, which include relationships with the community and with the state”(Hudson
2006:37). Hudson argues that rights are relational and are “regulatory safeguards against
oppression” (p.37). The principle of relationalism recognises power relations where one
party may engage in dominant and controlling practices over another. This review will
therefore pay attention to relationships of power and the ways they may affect women
when safety or protection orders are employed.

e The principle of reflection refers to the need for justice to be reflective and to consider the
implications of actions it takes on those who may not have been considered in the
formulation of its rules and regulations. Relevant to this principle are legal matters
relating to the safety of women and the accountability of offenders. This principle is
concerned with the need to move beyond generalised legal formulations and to pay
attention to differences, in particular differences associated with race and gender, and
with being in or emerging from an abusive relationship. This review will therefore
attempt to examine the tensions and ethical issues relating to the implementation of safety
orders. It will attend to the particular issues that arise for women in relation to the abusive
relationship, and related safety and accountability issues when the justice system is
involved.

Attention to these principles in a review of domestic violence against women is likely to
address the criticism made of previous research in the area that it has failed to take account of
context (Yllo and Bograd 1988).

Safety orders may be understood as an exercising of institutional power in the context of
power exercised by a man through violence towards a woman. It is important to acknowledge
the sensitivities around this power dynamic and the implications for the women who are
victims of such violence in the development of any new policies.

SAFETY ORDERS -- WHAT DO WE KNOW?

With the increase in domestic violence murders in New Zealand and increasing concern
about women and children’s safety, the attention being paid to an alternative approach
involving police-initiated safety orders is not surprising. Evidence relating to the
effectiveness of such orders is necessary, but in this literature search there were few peer-
reviewed published research reports found relating to such orders and their use in New
Zealand, Australia or elsewhere internationally. However, an excellent review of the issues
associated with their implementation has recently been released by the Government of
Western Australia (Department of Attorney General 2008).

New Zealand attention to such orders was initially drawn by anecdotal reports from Australia.
For example, Jack Johnson, Deputy Commissioner of Police in Tasmania, spoke of the
effectiveness of police-initiated family violence orders in increasing the reports of domestic
violence following their initial introduction in Tasmania (Checkpoint 2007). Burton (2003)
describes a qualitative study of 60 key stakeholders -- professionals and frontline support
workers -- and their opinions of third-party applications. Burton’s study raised the potential
for unexpected harm through further violence towards the woman survivor; the benefits to
those women who cannot afford protection orders; the benefits of the validation of state
responsibility to hold the perpetrator accountable; the potential for inappropriate state
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intervention; and issues relating to the survivors’ consent and enforcement of breaches. Most
participants in the study preferred police-initiated third-party applications.

Judge Boshier (2006) pointed to the possibility of using police-initiated protection orders in
New Zealand to overcome limited access to the Family Courts over the weekend and to
provide substantiation that there has been a violent incident:

[An] exciting issue we are considering is a wholly new way of some protection orders
being obtained in the first instance. In a number of Australian States, when Police visit a
scene of domestic violence, they can hand to the alleged perpetrator, an injunctive notice
which has the effect of a very short term protection order. There is merit in our looking at
a similar but more comprehensive process, in New Zealand. ... One possibility is that as
a result of a domestic violence incident, frontline Police may apply to a commissioned
officer for an order with the limited duration of seven days. If the victim wished to obtain
protection beyond this time an application would need to be made in the Family Court.
Such an idea has much to commend it but of course like all new ideas, needs to be
thoroughly thought through and debated. (Boshier 2006:11)

In New South Wales, apprehended violence orders (AVOs) may be made by the police and
are heard before a magistrate in court (Lawlink 2006). The police arrange for a police
prosecutor to represent the woman in court and a domestic violence liaison person is assigned
to assist the woman and the police prosecutor. If the orders are undefended, the magistrate
makes the AVO on the same day. If defended, the magistrate makes a time for the orders to
be heard and in the meantime an interim AVO may be made to protect the woman. Once the
evidence is heard the magistrate will make the order if, on the “balance of probabilities”, the
woman is considered to fear the defendant and there are reasonable grounds for these fears.
Under federal law the state or territory courts are responsible for protection orders and
applications while the family courts are responsible for parenting orders (Irwin 2006). Each
court (state/territory and family) operates under different jurisdictions, with different
definitions of domestic violence and family violence (Irwin 2006). In New Zealand, both
protection orders and parenting orders are the responsibility of the Family Court.

The attraction of safety orders to the New Zealand Family Court is that because the police are
present at the scene of the incident they can verify whether an offence occurred. The police
will have documented evidence of any report of assault, and this evidence will be brought to
the attention of the Family Court at any further hearings. The argument is that, as the offender
is likely to be present, the application can be served immediately and the order is therefore
potentially immediately enforceable. Until recently, due to restrictive legal aid provisions,
protection orders in New Zealand were commonly initiated through more junior lawyers, who
may not have accessed police reports of incidents and who may not be as familiar with the
dynamics of domestic violence and with interviewing traumatised clients (Towns and Scott
20006). If the incident happened over the weekend, the applicant may have to wait until the
court sits before receiving any protection, whereas safety orders can be implemented
immediately (Boshier 2006, Ministry of Justice 2008). For the Family Court, because the
police have immediate access to the offending incident, safety orders will have the advantage
of countering any respondent’s challenge that the action in taking out the application was
vindictive and related to care of the children (see Davis 2004).
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The Implicit Messages of Safety Orders

The meaning safety orders have for women needs to be considered before introducing these
orders. One interpretation is that the police need to initiate such protection orders because the
woman cannot or does not. Under this scenario, the woman’s action in failing to initiate a
protection order herself may be seen as a personal failure on her part. If she knows about the
potential for a protection order yet does not seek one for herself, then her decision may be
considered to be ill-informed, neglectful or simply remiss. This implicit judgement of the
woman needs to be acknowledged. A second interpretation is that the woman cannot take out
the order because she is too fearful of the repercussions from her partner should she do so, or
because she is too traumatised, and indeed this may well be the case for some women. This
interpretation suggests that the woman is helpless in the face of her partner’s offending, and
therefore the police will lend support to her by initiating the safety order. This action signals
to the offender that the woman has the weight of the state behind her.

Both interpretations potentially fail to take into account that the woman may be acting
purposefully: that she may be making considered decisions based on her current situation,
including information she has gathered and knowledge of her particular partner, the potential
agency response and the context of the violence. For example, Towns and Scott (2006) found
that women’s advocates in a large New Zealand urban context were less inclined to
encourage women to apply for protection orders because they lacked confidence that the
court would proceed with temporary orders and that the police would act on breaches.
Women’s advocates noted that applying for protection orders involved a risk of further
violence for many women applicants because for some offenders the application was like a
“declaration of war” (Towns and Scott 2006:159), and women who sought their help needed
to be fully informed of the risk. Under the DVA, when appointing a representative,
reasonable steps must have been taken “to determine the wishes of the person to whom the
application relates” (DVA s. 12[3] p.13).

The Promise of Safety Orders

One appeal of police-initiated orders is the potential for preventing further domestic violence
where there is repeated offending but difficulty in laying charges. If most women who
experience violence from their partners have some form of protection order, then when the
police are called to an incident they can at least charge the offender with a breach of the
order. This presupposes, however, that the police routinely enact the law with regard to
breaches of protection orders and that breach charges will be successful in preventing further
violence. The latter presupposes a smooth process through the Family Court and the Criminal
Court. In the following, the literature relating to the police response to protection orders and
that relating to Family Court processes will be scrutinised in order to determine the validity
of this presupposition.

KNOWN POLICE RESPONSE TO BREACHES OF PROTECTION ORDERS

Women'’s experiences of police responses to domestic violence incidents in New Zealand are
variable, with some women experiencing some officers as very helpful and supportive and
some experiencing others as singularly judgemental and unhelpful (Hand et al. 2002,
Robertson et al. 2007). One New Zealand study found that whereas some police officers were
well aware of police policy in relation to domestic violence and spoke of intervening
accordingly, some police officers appeared to determine their interventions in domestic
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violence according to their assessment of how deserving the victim appeared to be (Towns
1999). Repeat call-outs without any apparent change contributed to a culture that labelled
domestic violence incidents “just another domestic” that would be better dealt with through
counselling interventions (Towns 1999). Similarly, research elsewhere indicates that some
police officers consider therapy to be more appropriate than sanctions with domestic violence
offenders (Harris et al. 2001, Logan et al. 2006). The New Zealand Police attempted to
address this culture through a mass media campaign message that “Family violence is a
crime” soon after the DVA was first introduced, but this campaign was time-limited and has
not continued.

How Often Do Police Lay Charges of Breaches?

International research indicates that police officers do not routinely arrest for breaches of
protection orders, even when there are mandatory arrest policies (Carswell 2006, Jordan
2004). In a review of the literature on the extent of arrest due to violation of restraining
orders, Kane (2000) found an arrest rate of between 20 and 40%. In his subsequent study of
818 domestic violence incidents he found an arrest rate of 76% in high-risk situations, when
arrest was made to prevent further injury, and an arrest rate of only 44% in low-risk
situations, when the arrest was solely for breaches of the order. In one study officers
presented with vignettes describing domestic violence incidents said that they would have
recommended protection orders in 61% of cases but would arrest for protection order
violation in only 21% of the cases (Rigakos 1997, cited in Kane 2000).

When Do Police Lay Charges of Breaches?

Kane (2000) suggested that consideration should be given to the “custody threshold” (p.565),
noting that police officers appeared to apply varying standards when determining when to
arrest. Police officers were found to prefer treatment rather than sanctions in domestic
violence cases, particularly if the offender had a drug and alcohol problem (Logan et al.
20006). Kane noted that the police operate in a climate that de-emphasises arrest, and that they
typically rely on arrest as “an emphatic last resort” (p. 564). Police officers assessed whether
decisions to arrest were related to the purposes of custody and therefore actively determined
“arrest worthiness” (p. 564). He found that prevention of “risk and injury to the victim were
the strongest predictors of arrest, above all factors including violation of the restraining
order” (p. 576). Although violation of the restraining orders was recognised by police officers
as legitimate, “they appeared to have the propensity to stop short of actually enforcing the
orders” (p. 576). Accordingly, Kane recommended that officers be trained to recognise
different custody standards and taught to understand the importance of arresting for
administrative purposes -- such as when breaches occur.

Prosecutions for Breaches and Associated Risks

Towns and Scott (2006) found that although arrests for breaches do occur, custodial
sentences for breaches were the exception in New Zealand:

In the period 2003/2004 there were 3,518 charges laid nationally for breaches of
protection orders and in the period 2004/2005 there were 3,355 charges laid for such
breaches. In 2003, 60% of prosecutions for breaches were successful. Around 10 to 14%
of those convicted for breaches received a custodial sentence. The average custodial
sentence at that time was three to four months. (p.158)
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Charges for breaches may be laid for violation of the protection orders and for non-
attendance at court-mandated programmes. Under the DVA programme, providers of
programmes must inform the registrar of the Family Court if the man does not attend the
programme and the registrar must bring the breach to the attention of the judge. Towns and
Scott (2006) found that the number of breaches laid nationally had increased since the
introduction of the DVA, and that the successful prosecution rate was high relative to other
offences. Nevertheless, because few of the offenders received custodial sentences and most
offenders who did were likely to be freed from custody within a month or two, prosecution in
New Zealand does not appear to offer women much protection from the fear of their partner’s
further offending, although a limited respite may be a sufficient turning point for some
women who experience such violence.

In their review, Logan et al. (2006) found little research relating to the extent of prosecution
for breaches of protection orders. In relation to prosecution in general involving domestic
violence, they found that if prosecution was not pursued there was a high risk of re-
victimisation compared to cases where prosecution occurred. Consistent with findings on
police action regarding arrests for breaches, prior criminal history and victim injury appeared
to be associated with prosecution and conviction (Logan et al. 2006). Coulter et al. (1999)
found that although 58% of 498 women who entered a shelter called the police in response to
domestic violence, less than a quarter of the abusers were arrested. Poor system response has
been identified by Erez and Belknap (1998) as a reason why women are not prepared to co-
operate with prosecution, although 43% of the women victims of domestic violence in their
study had experienced encouraging behaviour from the police.

There may well be some women who are pleased to work with the police and are relieved
that the police will initiate a safety order, thereby absolving them from blame by their
partners or ex-partners (Burton 2003). These women would be pleased that there is state
involvement in holding the man accountable for his actions. Such women may also consider
that safety orders will assist them with access to Family Court sanctions. For these women,
such orders might provide a useful transition to an application for a temporary protection
order.

FAMILY COURT RESPONSES TO APPLICATIONS FOR TEMPORARY
PROTECTION ORDERS

Alongside the expectation of a consistent police response, women also hold expectations that
their safety will be protected by the courts. Applications for protection orders in New Zealand
are made in the Family Court, and in recent years there has been concern about the ways in
which the DVA is implemented. The Family Court in New Zealand and elsewhere has come
under considerable pressure from fathers’ rights lobby groups. These groups are reported to
have argued that temporary protection orders are misused by women for tactical advantage in
child care disputes, that they are too easy for women to get, and that they are fundamentally
unfair to fathers whose rights are violated by without-notice applications (Laing 2003, Law
Commission 2003). Lawyers and judges are particularly sensitive to any potential for natural
justice rights violations. Natural justice is considered to be a fundamental civil and political
right that underlies the New Zealand justice system (Towns and Scott 2006). Natural justice
in this context refers to the right to all documentation, and to be informed of any legal
proceedings in order to answer any charges, a right of the respondent temporarily set aside
when temporary protection orders are sought by an applicant under the DVA. Others have
argued that the Act has been used when violence is only a “one off” or “situational” (Doogue
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2004), although the Act has provision for use in such instances when the violence arouses
fear (DVA s. 3).

In response to such criticisms, the New Zealand Law Commission (2003) suggested that the
threshold for the provision of temporary protection orders should be lifted to involve
“substantial harm” (p. 120), and that orders should be put on-notice whenever possible. This
recommendation is contrary to the existing legislative criteria for without-notice applications
of harm and undue hardship under the Act. There is also concern that such enactment without
a legislative change to the DVA runs counter to the New Zealand Bill of Rights Act 1990
(NZBORA), which notes that no provision of any Act can be repealed because it is assumed
to be counter to any provision of the NZBORA (NZBORA s. 4). Acts can only be changed
through Parliament. Davis (2004) has argued that the court’s attention to fathers’ rights at the
cost of women’s access to protection orders amounted to gender bias.

Despite the discourses of fathers’ rights groups and those who support them, there is no
evidence that the DVA is used vindictively in New Zealand (Law Commission 2003). There
are safeguards under the Domestic Violence Rules in that lawyers must certify that the
contents of the application for protection order are truthful and that the order ought to be
made (Law Commission 2003). Research elsewhere has found that, despite fears that
protection orders would be used vindictively, they are not used as often as was expected by
the small group of women who successfully navigated their way through their provision
(Romkens 2006). Regarding the DVA, Atken (1998) and Clark (2003) have argued that the
intention of the Act was to lower the threshold for the provision of protection orders in order
to improve the safety of women and children after some horrendous deaths due to domestic
violence. The objectives of the DVA specify “more effective sanctions and enforcement in
the event of the protection orders being breached” (DVA s. 5[2(e)]). Clark (2003) has argued
that concerns about natural justice human rights violations due to the provisions of the Act
were unfounded because the Act provides rights protection for both applicants and
respondents. More recently, Chief Family Court Judge Boshier (2006) noted:

... we must balance the intention of the Domestic Violence Act to be able to deal with
matters swiftly when required, against the denial of the respondent’s rights when making
a without notice order, and the possible impact upon the care arrangements of any
children involved. This results in a trade-off. The Court grants fewer without notice
applications but speeds up the process for applications with notice. (p.9)

Women’s organisations’ concerns are that with-notice applications, because they are served
to the respondent, do not offer the same protection as without-notice applications (Hann
2004). There was concern that attention to the respondent’s rights to natural justice had been
balanced against a woman’s right to safety and the safety of her children, in contradiction to
the NZBORA®* (Towns and Scott 2006). Validation for this concern is provided by the
declining number of applications for protection orders, which have gone from 7,395 in 1997,
a year after the DVA came into effect, to 4,560 in 2004/2005 (Towns and Scott 2006), and
this decline continued in the following year to 4,534 (Boshier 2006). In the year to June 2006,
76% of applications for temporary orders were successfully granted, compared to 84.5% in
the year ended 1999 (Boshier 2006). Final orders made as a percentage of total applications
filed has steadily declined, from 62% in the year to June 1999 to 52.8% in the year to June

2 See s. 8 and s. 9 of the New Zealand Bill of Rights Act 1990, which are concerned with the rights not to be
deprived of life or to be subjected to torture or cruel treatment.
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2006 (Boshier 2006), indicating that fewer women who seek protection orders had them
made final.

Perry (2000) found that 35% of applications for protection orders in the Christchurch Family
Court were discharged by the court, and of those discharged within a month of the initial
protection order application date, 54% of the applicants had been subjected to severe abuse.
Of those discharged after one month from the initial protection order application date, 79%
had been subjected to severe abuse. Perry questioned judges’ ability to predict those
applicants who were safe from further violence. In New Zealand, lack of Family Court
resources was found to affect the time available and the information accessible for judges to
make decisions concerning temporary protection orders (Towns and Scott 2006). The lack of
resources and the failure to prioritise the seeking of protection orders may well affect natural
justice for women applicants. Perry (2000) found that out of 73 cases, in only nine had the
judges provided reasons for discharging or not discharging the applications for protection
orders. When judges fail to provide reasons for not discharging the applications, the reasons
are likely to be in the applicant’s affidavit (Robertson et al. 2007), but when judges do not
provide reasons for discharging the applications, this failure may have a direct impact on
women’s ability to appeal the decision.” Proposed amendments to the DVA will address this
problem (Ministry of Justice 2008).

A lack of resources or a failure to prioritise protection orders may affect the time that judges
have to apply to documentation and due diligence, and ultimately women’s and children’s
civil rights (Slote et al. 2005). A similar lack of resources has been documented elsewhere.
Freedman (2003) found that Family Courts were struggling to cope with the large numbers of
applications for protection orders and for child custody and access hearings. Although there
had been an increase in these applications, there had been no corresponding increase in
resources allocated to deal with them. Freedman argued that this lack of resources has
resulted in a fact-finding gap, particularly in relation to domestic violence, and secondary
traumatic stress of those in contact with such violence in the Family Court. She argued the
need for compassionate witnesses, particularly through interdisciplinary communities of
support:

It is important to note that the well-being of children is directly related to the well-being of
the adults who care for them. Unless protective resources for adults experiencing
domestic violence are widely available, children suffer. (p.571)

She noted that the lack of fact-finding resources, alongside unaddressed ‘“‘judicial bias and
reactivity” (p. 583), severely affected the ability of judges to make informed decisions, and
this has a direct impact on the lives of women and children. In New Zealand the rights not to
be deprived of life or not to be subjected to torture or cruel treatment are protected under
sections 8 and 9 of the NZBORA, and the Act applies to institutional or professional practices
associated with legal actions. The NZBORA puts into New Zealand legislation the United
Nations International Covenant on Civil and Political Rights. New Zealand has ratified other
relevant United Nations covenants that protect women and children from violence, including
the United Nations Convention on the Rights of the Child in 1990, the International
Convention on the Elimination of All Forms of Discrimination against Women in 1984, the

3 This right to appeal is protected in New Zealand law under the DVA s. 91 and under the New Zealand Bill of
Rights Act 1990 s. 27(2).
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Convention Against Torture and other Cruel Inhumane or Degrading Treatment or
Punishment in 1989, and the Universal Declaration of Human Rights in 1948.

COURT RESPONSES TO BREACHES OF PROTECTION ORDERS

Towns and Scott (2006) found in a large urban area of New Zealand that there were
significant concerns among men’s programme providers and women’s advocates about the
follow-up of men who failed to attend court-mandated programmes -- a breach of the
protection order. Estimates by men’s programme providers were that only a third attend the
first session of the programme, and one pointed to the lack of prioritising breaches by some
court registrars, with the result that some breaches were simply not processed in the Criminal
Court. Women’s advocates said that this lack of accountability of the man, either through
police or court lack of resources, alongside the movement in the Family Court to place
applications without notice on notice wherever possible, had affected their confidence in the
usefulness of the protection orders.

MESSAGES TO BATTERED WOMEN

When women take out protection orders, the promise of these orders is that there will be state
action: the police can be called and will offer protection should their partners breach the
order, and courts will respond with accountability measures. Where there are mandatory
arrest policies for breaches of the orders, the expectation of women who have experienced
violence is that their partner will be arrested when they report a breach.

When the police enforce the law and act on breaches, women receive the message that their
concerns about their safety are warranted and that the police will ensure their safety through
law enforcement. Successful progression of their case through the courts will provide further
messages to women and to others that domestic violence against women is unacceptable, and
that the state has real concerns about such behaviour and will act to ensure it does not happen.
On the other hand, failure of the police to enforce the Act and deal with breaches of the
orders may provide a message to some women that that their concerns about their safety are
trivial, unwarranted and unimportant, and that the police have more important activities than
men’s domestic violence against women. Failure of the courts to hold the man accountable
further reinforces this message. As Erez and Belknap (1998) note, “Inappropriate or
inadequate system’s responses may cause battered women a deeper despair than the abuse
itself” (p. 263).

The police’s and courts’ actions on breaches will also hold a message for the offender: he will
be held accountable for his violence and his violence is not condoned. When the police or the
courts fail to act, the women’s male partner is likely to be supported by this lack of action and
may see this as a further message that he can violate the orders with impunity. As the
evidence suggests, he may actually increase his level of abuse against the woman. Safety
orders will give added responsibility to police officers to ensure the messages women and
offenders receive are ones of safety and accountability.

WOMEN’S APPRAISAL OF RISK AND THE RISK OF RE-OFFENDING

Erez and Belknap (1998) state that the single most important barrier to women’s co-operation
with legal action is fear of the batterer. Whether women take out protection orders or not will
depend on their appraisal of risk of further violence from the man. Little is documented about
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women’s ability to determine their risk of experiencing further violence in the New Zealand
context, although new work relating to death reviews of women killed through domestic
violence may assist here. Research elsewhere has found that most women were able to
predict their own re-assault risk, at least with the help of a risk assessment, indicating that
agencies need to attend to the woman’s own assessment of risk (Campbell 2004). This means
that women would need to be assessed separately from the abuser to ensure full disclosure of
risk factors. In Campbell’s study (2004), the majority of women who were killed were seen in
the criminal justice system, the health system, the social services or a shelter in the year prior
to their death, suggesting that safety planning was possible at this stage. The majority were
seen in the health system. Most women who were killed had not accessed a shelter in the year
prior to their death, and few women died who had been in shelters during this time. Campbell
argues that this finding indicates the efficacy of shelter programmes and the need to link
women’s advocacy more directly with services.

Concerning lethality risk, Campbell’s research on femicide suggests that at least 50% of the
women who were killed did not accurately assess their partner as capable of killing them
(Campbell 2004). Campbell suggests that when women assess themselves as being at low risk
there is added need for a lethality assessment and safety planning, and for work in partnership
with service providers that can keep women safe. Prior arrest for domestic violence was
protective for those women who were most at risk, but increased the risk of murder or
attempted murder for those assessed as being at lower risk. The majority of the killers had
never been arrested for domestic violence, although 38% of the women killed had called the
police in the year prior to their death. Protection orders were not found to be a significant risk
factor for femicide relative to other factors: 24.5% of the women killed had a protection
order.

International research indicates variable findings relating to the risk of further offending
following the issuing of protection orders. A discussion of such risk needs to bear in mind
that there will be methodological and jurisdictional differences between studies. In their
review, Logan et al. (2006) found that between 23% and 70% of women with protection
orders experienced a breach. In another review of the literature, Jordan (2004) stated that
some studies found a reduction in violence following the issuing of protection orders,
whereas a meta-analysis of stalking studies found the orders were violated around 40% of the
time and that there were perceived worse events following the issuing of protection orders
around 20% of the time (Spitzberg 2002). In a two-year follow-up study Klein (1996 cited in
Jordan 2004) found that almost half of the offenders re-abused the victim after the order was
issued. Risk of re-offending has been found to be associated with the severity and persistence
in the pattern of offending, the level of resistance to the order, the presence of children
biologically related to the offender, and the shorter term of the relationship (Harrell and
Smith 1996, Carlson et al. 1999 cited in Jordan 2004).

Holt et al. (2003) found there were stronger decreases in risk when the orders were
maintained over the full nine-month period following the incident that led to the issuing of
the protection order, indicating the importance of final and long-term protection orders to
reduced risk. Tellingly, in New Zealand the percentage of final orders granted annually
relative to the number of applications has reduced (see above). Holt et al. (2002) also found
increased likelihood of police-reported psychological abuse with temporary protection orders.
A protective factor was the police arrest of the offender at the time of the incident that led to
the protection order: the likelihood of severe violence decreased in the following year
(Campbell 2004).
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These findings suggest that research will be needed to ensure that the provision of 72-hour
safety orders does not have the unintended consequence of increasing the risk to the woman
of further violence from the offender. Under the new safety order provisions, the police will
be expected to carry out risk assessments (Ministry of Justice 2008). Research might also
determine whether or not there are benefits from the immediate removal of the offender by
the police when safety orders are instituted, and from the brief no-contact period. Of note is
the fact that with safety orders the police will not be expected to find accommodation for the
offender (Ministry of Justice 2008), and there is the possibility that he could return to harm
the woman. Consideration needs to be given to the woman’s appraisal of risk and the barriers
to her seeking orders when engaging in any process of police-initiated protection orders, so
that her control over her situation is not undermined and eroded through institutional
practices.

WOMEN’S DECISION TO SEEK PROTECTION ORDERS

Much can be learned from the research on women’s decisions to take out protection orders
when considering the introduction of safety orders. The international literature indicates that
those women who seek protection orders have severe histories of violence (Logan et al.
2006): most have histories of severe threats, severe physical violence, economic and resource
abuse, and reported injuries, and 20 to 30% have histories of sexual assault. For many of
those seeking to obtain protection orders, the violence was becoming more severe and
frequent and the psychological abuse was escalating (Jordan 2004). Increasing attention to
the sexual assault and stalking of women who experience violence from their partners
indicates that around half of men who enrolled in an intervention programme had sexually
assaulted their partner at least once (Bergen 2006) and that stalking is highly correlated with
domestic violence (Melton 2007). Stalking of women who had experienced domestic
violence was more likely to occur if the abuser was no longer in a relationship with the
woman, had an alcohol or drug problem, was more controlling, and had engaged in stalking
previously (Melton 2007). Jordan (2004) found that most women who sought protection
orders had experienced physical assault, beating and choking, threats of harm or death, sexual
abuse, threats with a weapon, stalking, and harassment and/or assault of their children.
Commonly, women who sought protection had had a lengthy exposure to abuse (Jordan
2004). Wolf et al. (2000) found that financial independence and the abuse of family or friends
were important factors associated with the decision to take out protection orders. Erez and
Belknap (1998) found that most women (90%) who called the police did so following a
violent incident that resulted in an injury.

New Zealand research suggests that most women who seek protection orders have
experienced severe violence, and that this violence has continued for years rather than months
or weeks (Perry 2000). Of those who went through the Christchurch Family Court:
¢ the overwhelming majority (88%) had feared for their safety
® 20% considered that the physical violence was getting worse
® 63% feared for the safety of their children and 15% believed the violence was affecting
their children
* 83% were separated at the time of the application and were “attempting to break the
cycle of violence that had featured in their relationships” (Perry 2000:140).
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These findings suggest that police officers attending any incident should pay particular
attention to the criminal actions of the offender, as is recommended in the New Zealand
Cabinet paper (Ministry of Justice 2008). Safety orders are not intended for use when a
criminal offence has already occurred. The authorising officer must monitor for evidence of
criminal action to ensure that safety orders do not replace the treatment of an offence as a
crime. In the Western Australian experience, concern was expressed about the failure of some
officers to charge for a criminal offence when there was clear evidence of an injury to the
woman (Department of Attorney General 2008).

BARRIERS TO WOMEN SEEKING ORDERS

In their review, Logan et al. (2006) identified two types of barriers to women seeking
protection orders: accessibility and acceptability. Under accessibility were eligibility criteria:
meeting the statutory criteria for the provision of the orders, and bureaucracy, including
repeated court hearings, limited hours for accessing the orders, and difficulties with serving
the orders. Romkens (2006) found that “the cases in which the protection order was granted
did not always seem to involve obviously more serious or more imminent threats than the
cases in which it was turned down” (p. 170). She argues that the potential arrest of the
perpetrator resulted in a rhetorical reversal in which “victims become inevitably constructed
as possessing great powers that in the hands of individuals are subject to abuse” (p. 172), and
it was this judicial and bureaucratic fear that precluded safe options for women. Other
bureaucratic barriers included the applicant’s and justice personnel’s lack of knowledge of
the system, the lack of 24-hour access to temporary protection orders, and the cost of the
orders. Perry (2000) found that 72% of the Christchurch applicants were not in paid
employment, although women who are limited financially are entitled to legal aid. Using
qualitative research, Towns and Scott (2006) identified the cost of the orders in New Zealand,
and the use of junior inexperienced lawyers due to inadequate legal aid, and their lack of
interviewing skills, as barriers to women getting orders. New immigrant women require
interpreters, which, at the time of the Towns and Scott study, were not routinely available in
the Family Court.

Safety orders may offer a solution to some of the accessibility barriers women have
experienced in getting protection orders, but this research emphasises the importance of
educating junior and other police officers about the complexities of such violence towards
women and the ways safety orders work. The proposed New Zealand safety orders will
address the issue of 24-hour access to orders.

Acceptability barriers refer to the embarrassment that many women feel about the violence
being brought out of the private arena and into public view (Logan et al. 2006), an issue that
is relevant to safety orders. Some women may also fear the consequences of an order, which
is served on the man. Perry (2000) found that, in the Christchurch Family Court, having the
application changed to an on-notice application resulted in women withdrawing applications,
as did the man’s notice to challenge the application or defend the making of a final order.
Negative perceptions of the justice system and poor prior experiences have been found to
have an impact on women’s determination to seek or pursue protection orders (Logan et al.
2006), and may have an impact on their determination to enforce the provisions of the order.
Potential criminal charges or prosecution may also deter some women who are more
concerned with reducing harm to themselves and their children than criminalising their
partners through reporting breaches (Romkens 2006). There are also likely to be cultural
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barriers to enforcing orders (Balzer et al. 1997). For example, Maori* women were found to
have sought fewer applications for orders than would be expected (Perry 2000). The impact
on Maori and other indigenous cultures of colonisation and associated distrust of institutional
practices should not be ignored (Cram et al. 2002, Glover 1993), and so safety orders may be
an unwanted state intervention for these women.

Safety

The extent to which safety orders actually offer safety will influence women’s support of
these orders, as can be seen from research on their applications for protection orders. As
mentioned previously, fear of retaliation affects women’s determination to pursue
applications for protection orders (Logan et al. 2006). Lack of timely serving of the orders
has been found to be a barrier to women accessing protection orders and should be alleviated
by the immediate provision of safety orders. Harrell et al. (1993 cited in Logan et al. 2006)
found that, of the women who did not obtain a protection order, 35% were talked out of the
order by the offender, 11% were afraid of pursuing the order due to fear of retaliation, 6%
were threatened by the offender, and in 4% of the cases the offender forced his way into the
woman’s home. Logan et al. (2006) found that the rate of failure to serve orders ranged from
18% to 91%, depending on the jurisdiction. The lack of enforcement (discussed above) also
acts as a barrier to women, who are likely to decide whether to proceed with final orders on
the basis of their successful enforcement of breaches of temporary protection orders (Logan
et al. 2006). Women will need to see that safety orders are enforced if they are to have
confidence in them. A lack of enforcement of the orders may discourage them from reporting
breaches and from applying for protection orders, which may offer them more safety in the
long run.

Harm

In their review, Logan et al. (2006) found that there was a high risk of re-victimisation when
prosecution was not pursued compared to when it was, although there was minimal research
on the impact on women victims of violations of protection orders, and on prosecution and
conviction associated with enforcement. Erez and Belknap (1998) note that when enforcing
domestic violence law through the criminal courts:

... attitudes, comments, opinions or assumptions of criminal processing personnel who
deal with battered women can be, and often are, harmful and demoralizing to victims. ...
Negative comments or discouraging attitudes by criminal processing agents underline
victims’ powerlessness and helplessness. The data suggest that if police officers side
and identify with the abuser, if they cannot appreciate the fear or vulnerability of the
victim, if they do not recognize the power imbalance between the parties (all of these
situations were mentioned as problems by the victims), these agents exacerbate the
situation. (p.263)

These findings emphasise the importance of an appropriate response by the police to women
who experience such violence. The new safety orders will mean that the police have added
powers to remove offenders and enforce breaches. With these added responsibilities come
increased requirements for accountability, although the Western Australian experience has
been that in some cases police officers have not acted to protect the woman despite obvious

4 _ . . .
Maori are indigenous New Zealanders.
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criminality (Department of Attorney General 2008). Ongoing training, requirements for
action, close monitoring and enforced officer accountability remain imperatives.

BENEFITS OF PROTECTION ORDERS FOR WOMEN

Although women may experience violations of the protection orders, research suggests that
many women report life improvements associated with their own initiation of an order. For
example, Keilitz et al. (1997) found that of the 62% of their original sample followed up six
months after obtaining an order, 85% reported life improvements, 93% reported
improvements in how they felt about themselves, and 81% reported feeling safer. Fischer and
Rose (1995 cited in Logan et al. 2006) found that of 287 women who had obtained a
protection order, 98% felt more in control of their lives and 89% more in control of their
relationships. Johnson et al. (2003) argue that victims’ assessment of the effectiveness of the
order is complex and is not commensurate with subsequent violence: 48% of their sample
considered the order to be effective, although more than half of this group had experienced
violence after the order was issued. Women victims in this study found value in “building a
paper trail” (p. 321) for any later arrest or prosecution. Research is required to determine
whether women would experience these same benefits if the orders are police initiated.

COMPELLABILITY AND DUAL ARREST
Compellability

Police-initiated safety orders raise the issue of compellability. When a judicial procedure is
initiated without the need for victim involvement, there remains the possibility that the matter
may be heard in the Family Court, although at a later date (for example, if a woman’s partner
challenges the safety orders). At any subsequent hearing the woman will determine whether
she is able or willing to co-operate with the court proceedings. If, for example, she considers
that her co-operation may result in further risk to her safety or that of her children, she may
determine that she does not want to participate in the court process. The Family Court judge,
however, may be unwilling to discharge the order if the woman and her children are
considered to be at risk. Under this scenario, the court will need to decide whether the victim
needs to be heard and should be coerced or compelled to participate.

The woman may also be expected to appear in the Criminal Court if the respondent breaches
the order within the limited time of the safety order. The police prosecutor will need to
determine whether the woman victim/survivor is compelled to appear as a witness in the
Criminal Court in relation to any such breach. Of note is that under the new Evidence Bill
2005, New Zealand police will be able to prosecute with less reliance on the victim, but the
witness “can be required by the Court to give evidence” (Boshier 2006:16). However, the
victim can be excused from testifying if the court decides that “requiring them to testify
would cause hardship” (Boshier 2006:16).

Ford (2003) has argued that policies of witness coercion in the context of domestic violence
raise serious questions that have not yet been addressed:

Research is due on unintended consequences and policy backfires: To what extent do
coercive policies dissuade women from prosecuting? What is the impact for victims of
arrested batterers when prosecutors declare their cases too weak to prosecute? Above
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all, there is an urgent need for research to test the protective impacts of not only coercive
policies but especially policies acknowledging the interests of battered women. (p. 681)

Ford (2003) has argued that there needs to be community dialogue within and outside the
justice system in order to determine the best ways to proceed with prosecution in domestic
violence cases:

Can all parties agree on the prosecutor’s responsibility to protect the victim whose
batterer is being prosecuted? Is it appropriate that she be denied a part in the process in
favour of general deterrence? Can prosecution be sufficiently flexible that it complements
both victim strategies for self-protection and community-based initiatives for preventing
domestic violence? Should the state’s interest in offender accountability obviate a
victim’s interests in safety on her terms? (p. 681)

While these questions were raised in the context of domestic violence prosecutions, they
might also be applied to Family Court proceedings involving compellability.

Dual Arrest

Alongside these concerns about compellability there is the issue of potential unintended
consequences relating to dual arrest -- the arrest of both the man and the woman -- when
police initiate safety orders, which is a major concern for women’s advocates. Finn and Bettis
(2006), for example, found that mandatory arrest policies were used as a justification by
police officers for dual arrest. They found that police officers justified dual arrest as a legal
requirement and through a desire to force the woman and man into relationship counselling.
Saunders (1995) found that officers who arrested victims of domestic violence tended to
believe that domestic violence was justified in some circumstances and that women remained
in such relationships for psychological reasons. Stalans and Finn (2006) found a more
complex picture, with experienced officers more likely to arrest only the husband than rookie
officers, who generally tended towards dual arrest even when the husband was understood to
be the primary assailant and there was knowledge that he had engaged in violence in the past.
Experienced officers were more likely to engage in dual arrest if the injured wife was in a
drunken state. These researchers note that:

Laypersons and rookie officers were more likely to focus on normative issues such as
who was to blame whereas experienced officers were more likely to consider pragmatic
and legalistic concerns such as the future dangerousness of each disputant and the
likelihood of a conviction. (p. 1150)

This finding reinforces the importance of education for inexperienced police officers,
particularly in relation to dangerousness, and legal requirements for conviction in relation to
domestic violence and breaches of protection orders. Carswell (2006) points to the need for
police training in better evidence gathering “to identify offensive and defensive wounds” (p.
37), because research indicates that women who injure men are quite often acting in self-
defence. Dual arrest was raised as a matter of concern in the Australian review (Department
of Attorney General 2008:21), but more research will be required on the complex relationship
between dual arrest and the provision of, or enforcement of, safety orders.

BATTERED WOMEN AND CONTROL/EMPOWERMENT

Safety orders raise important matters central to women’s experiences of domestic violence
from their male partners or ex-partners, such as the issue of control. When women experience
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domestic violence they often experience a shattering loss of control over many aspects of
their lives:

Violent behaviours -- be they physical, psychological, economic and social -- are not just
expressive acts but also instrumental acts that coerce the actions of others. The outcome
of being coerced through exposure to repeated acts of violence is inevitably the
diminishment of possibilities for action: because one fears the repercussions that will
follow from taking such actions ... This constriction on possibilities for action sets the
battering context apart from most other contexts in which people commit crimes against
those they know. (V. Elizabeth, cited in Law Commission 2001:6)

Safety orders have the potential to perpetuate the lack of control women who are beaten have
been experiencing through the violence they have received. Of critical importance to any
implementation of these orders will be the relationship the woman has with the police and
with women’s advocates, the extent to which she is party to the decision to proceed in this
way, and the extent to which she is empowered or disempowered by the legal process. The
impact of any further erosion of her control through orders initiated on her behalf needs to be
well researched, particularly if their initiation is an alternative to a criminal response. As this
experience is likely to influence her perception of the police and the justice system, it may
well have an impact on her willingness to contact the police during any future violent
incidents. Such orders, and how they are implemented, will therefore have real implications
for her future safety and that of her children. For some women such a process may mean
greater safety, but for others it may not. Ongoing research is required to determine the
potential benefits and harms of such orders once introduced.

CONCLUSION

This paper is an attempt to draw together the various issues that may arise when considering
police-initiated protection orders, here referred to as safety orders. The review is not intended
to be definitive, but rather to raise some of the issues that require discussion as part of any
development of safety orders. In particular, consideration needs to be given to: the messages
that such orders convey to women who experience violence from their partners; the current
police and Family Court response to applications and enforcement of provisions under the
DVA, and the messages these responses convey; the ongoing need for education of police
officers, the judiciary and associated personnel; and the need for open and public debate
about the ways to proceed when safety is such an integral factor for women and children.
Finally, this discussion raises the need to proceed compassionately through the involvement
of women victims/survivors and their advocates in any future developments. Respectful
research which involves women who have experienced such violence and the associated
agency responses, and that makes use of violence research expertise and inter-agency co-
operation, will add to future prevention and intervention developments.
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